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RECONSTRUCTION AND. CONDITIONAL SALE AGREEMENT
dated as of December 15, 1974, among MERCANTILE -
SAFE DEPOSIT AND TRUST COMPANY (hereinafter called
the Vendor) as Agent under a Finance Agreement
:dated as.of the date hereof (hereinafter called the
Finance Agreement), LOUISVILLE AND NASHVILLE

"RAILROAD COMPANY (hereinafter called the Railroad),
'L.& N INVESTMENT CORPORATION (hereinafter called .
_the Builder) and FIRST SECURITY BANK OF UTAH,
. NATIONAL ASSOCIATION, not in its individual
~ . capacity but solely as Trustee (hereinafter called
. the Vendee) under a Trust Agreement dated as of
December 1, 1974, as amended and restated
(hereinafter called the Trust Agreement) with.
. SCHULER INDUSTRIES, INC. (hereinafter called the’
Benef1c1ary) : o .

The Vendee has acquired or will acquire ‘all right, title and
interest .in certain railroad equipment (hereinafter called the
Hulks) from the Railroad pursuant to a Hulk Purchase Agreement
(hereinafter called the Hulk Purchase Agreement) dated as of-
December 15, 1974, and will subject the same to a security
interest in favor of the Vendor for the purpose of cauS1ng the
Hulks to be reconstructed.

The Vendor has acquired or w1ll acquire security title to the
Hulks pursuant to a transfer agreement or agreements (hereinafter
collectively called the Transfer Agreement) in substantially the
form of Exhibit A hereto, for the purpose of causing the same to
be reconstructed as described herein and thereupon selling its
~interest in the same to the Vendee and the Vendee has agreed to
purchase the Hulks as so reconstructed (the reconstructed
equipment described in Schedule A hereto being hereinafter called
the Equipment); and

The Hulks have been or will be delivered to the Builder and.
the Builder has agreed with the Vendor to cause the Hulks to be
reconstructed as required hereby to enable delivery of the .
Equipment to be made to the Vendee in accordance herew1th.

_ certain of the obligations of the Vendee under;this-agreement
are limited to the extent provided in Articles 3 and 21 hereof;

The Vendee and the Railroad are entering into a Lease of
Railroad Equipment, dated as of the date hereof (hereinafter -
called the Lease), substantially in the form of Exhibit B hereto,
leasing the Equipment to the Railroad, sub)ect to this Agreement,
and the Vendee is ass1gn1ng for security purposes its rights in,
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to and under the Lease to ‘the Vendor pursuant to an A551gnment of
Lease and Agreement dated as of the date hereof (hereinafter
called the Lease Assignment), substantlally in the form of
~ Exhibit C hereto. The rights acquired by the Vendor pursuant to
this Reconstruction and Conditional Sale Agreement shall be and
are acqulred for the benefit of the ‘Investors identified in the
Finance Agreement for whom the Vendor is acting as Agent pursuant
to. the terms of such Flnance Agreement.,_ .

Now, THEREFORE, in con31derat10n of the mutual promlses,
covenants and agreements hereinafter set forth, the _parties
hereto do hereby agree -‘as follows' : o

,ARTICLE-1. Reconstruction and_Sale. Pursuant to this
Agreement, the Builder will cause the Hulks to be reconstructed
into the Equipment as -described in ‘Schedule A hereto and will
deliver the Equipment to ‘the Vendee on behalf of the Vendor and
the Vendee will accept dellvery of and pay for the Equipment as
hereinafter prOV1ded ‘each unit of which shall be standard gauge
railroad equipment reconstructed in- accordance with the .

" specifications referred to in Schedule A ‘hereto and in accordance
with such modifications thereof as may be agreed upon in wrltlng
by the parties hereto . (which spec1f1catlons and mod1f1cat10ns, if.
any, are by reference made a part of this Agreement as fully as -
. though expressly set forth herein and are. -hereinafter called the
Specifications). The Railroad warrants to the Vendor and the
Vendee that the design, quality.and component parts of the

_ Equlpment ‘will conform, .on the date of delivery of" each thereof,
- to all Department of Transportation requirements and ' :
specifications, and all standards recommended by the Association
-of American Railroads, reasonably interpreted as being applicable
to railroad equipment of the character of the Equipment as of the

-~ date of this Agreement.

ARTICLE 2. ;nspection and Delivery. The Builder will
deliver the units of the Equipment, on behalf of the Vendor, to
the Vendee at such point or points within the United States:of
_ America as shall be specified by the Railroad on or prior to
November 14, 1975, freight charges, if -any, prepaid; provided,
however, that the Builder shall have no obligation to deliver any
unit of Equipment hereunder if any event of default as defined in
Article 14 hereof or any event (including the. commencement of any
.proceedlng or the filing of any petition of the nature specified
in subparagraphs (c) and (d) of Article 14 hereof) which, with
lapse of time, failure to take affirmative action and/or demand,
could constitute an event of default hereunder shall have
" occurred (any such event of default or event ‘being hereinafter
" called a Default).
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The - Bullder's obllgatlon as to time of dellvery is subject,
however, to delays resulting from causes beyond the Builder's .
reasonable control, including but not limited to acts of God,
acts of government such as embargoes, priorities and allocations,
war or war conditions, - riot or civil commotion, sabotage, ’
strikes, differences with workmen, accidents, fire, flood _
exp1031on, damage to plants, equipment or fac111t1es; delays in
receiving necessary materlals or delays of carrlers or .
subcontractors..

Notw1thstand1ng the precedlng prov131ons of this, Article 2,
‘any Equipment not delivered, accepted and settled for on or prior
to the Cut-Off Date (as deflned in Article 3 hereof) shall be
excluded herefrom.. If any Equipment shall be excluded from this
Agreement pursuant to the immediately precedlng ‘sentence the
- parties to. this Agreement shall execute an agreement supplemental
hereto 11m1t1ng this Agreement to the Equlpment not so excluded
herefrom. . The Vendor and the Vendee shall have no obligation to.
. accept or pay the Builder or the Railroad for any Equlpment so :
excluded from this Agreement but may, in 11eu thereof, assign all
their rlght, title and interest thereln to the Railroad and the
Builder, as their 1nterests may appear, and the Rallroad w1ll S
indemnify and hold  harmless the Vendor and ‘the Vendee for any and
all claims and. liabilities in reSpect thereof. If the Builder's
failure to deliver Equlpment so excluded from this Agreement
resulted from one or more of the causes set forth in the
' 1mmed1ate1y preceding paragraph and such failure is not otherwise
settled for pursuant to Article 3 hereof . (otherw1se than due to
the failure of the Builder to comply with the provisions thereof
~ contemplated to be complied with by the Builder), the ‘Railroad '
shall be obligated to accept such Equipment and pay the full
Purchase Price therefor, determined as provided in this
Agreement, if and when such Equipment shall be completed and
delivered by the Builder, such payment to be in cash on the
delivery of such Equipment, either directly or, if the Builder
and the Railroad shall mutually agree, by means of a conditional
sale, equipment trust or other appropriate method of f1nanc1ng.

During reconstruction, the Equipment shall be subject to
inspection ‘and approval by the authorized inspectors of the
Vendee (who may be employees of the Railroad). and the Builder
shall grant to such authorized inspectors reasonable access to
its plant. The Builder agrees to 1nspect all materials used in
the reconstruction of the Equipment in accordance with the
standard quality control practices of the Builder. Upon
completion of each .unit or of a number of units of the Equlpment,
such unit or units shall be presented to an inspector of the .
Vendee for inspection at the place specified for delivery of such .



unlt or unlts, and 1f each such unit conforms to the :
Specifications, requirements and standards applicable thereto,
such inspector or an authorized representative of the Vendee (who
may be an .employee of the Railroad) shall execute and deliver to
the Builder a certificate of acceptance (herelnafter called the
Certificate of Acceptance) statlng that such unit or units have
been 1nspected and accepted on behalf of the Vendee and are
marked in accordance with Article 8 hereof; p_ov1ded however
that the. Bullder shall not thereby be relieved of its warrantles'
set forth or referred to in Article 12 hereof. It is understood
and agreed that vVendee shall be under no obligation to accept
delivery of any unit of Equipment unless (i) the Railroad shall
have executed and delivered to the Vendee and the Builder a
certlflcate of acceptance and delivery accepting such unit under
the Lease and ‘(ii) . the Lease shall have been f11ed ‘and - 'recorded
in accordance with. Sectlon 20c of the Interstate Commerce Act.:

ARTICLE 3., Purchggg_gglce ggg_ggxment. The cost of the
Hulks (the "Hulk Purchase Price") and the estimated base" -
reconstruction cost per unit of the Equipment are set forth in
Schedule. A hereto. The term "Reconstruction Cost" as’ ‘used herein
shall mean the base reconstruction cost per unit set forth in
Schedule A hereto, as increased or- decreased by agreement among
the Builder, the Vendor and the Vendee, but the aggregate
Reconstruction Cost shall in no event exceed the lesser of (i)
the actual cost to the Builder of doing the reconstruction ‘work
'plus a reasonable overhead and proflt factor or (ii) $4,920,720
in the aggregate (unless a higher figure has ‘been agreed to by
the Bullder, the Vendor and the Vendee). The term "Purchase
"Price" as used herein means the sum of the Hulk Purchase Price
‘and the Reconstruction Cost. If on any Closing Date (as
hereinafter defined) the aggregate of the Purchase Prices for -
which settlement has theretofore been and is then being made
under this Agreement, would, but for the provisions of this

- 'sentence, exceed $6,300,000 the Builder will, upon request of the

Vendor and Vendee enter into an agreement, along with the
Railroad, excluding from this Agreement, such unit or units of
Equipment then proposed to be settled for, as will, after giving
effect to such exclusion, reduce such aggregate Purchase Prices”
to not more than $6,300, 000 ' ‘

For ‘the purpose of settlement therefor, the Equlpment shall
be divided into not more than four groups of units of the
~ Equipment unless the Vendee, the Vendor and the Builder shall
.otherwise agree (each such group being hereinafter called a
Group) . The term "Closing Date" with respect to any Group shall
mean such date not earlier than April 15, 1975, and not later
than November 14, 1975 (herein called the Cut-Off Date),
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" occurring not more than ten business days‘following.presentation~
by the Builder to the Vendee of the invoice and the Certificate ?
or Certlflcates ‘of Acceptance. for such Group, as shall be flxed \
by the Builder by written notice delivered to the Vendee and the
vVendor at least six business days prior to the C1031ng Date -
designated thereln, provided, however, that’ the aggregate
Conditional Sale Indebtedness (as hereinafter defined) to be
incurred in respect of all Groups settled for on or prior to June
14, 1975, shall not exceed $2,152,000 and on or .prior to August

14, 1975 shall not. exceed $3, 727 /500. ' The term "business days"

as used herein means calendar days, excluding Saturdays, Sundays,
holidays .and any other day on which banking 1nst1tutlons in
Baltimore, Maryland 'or New York, New York, are authorlzed to
remaln closed. '

The Vendee hereby acknowledges 1tse1f to.be 1ndebted to the
Vendor in the amount of, and hereby promises to pay in Baltimore
Clearing House funds to the Vendor at such place as the Vendor
may de31gnate, the Purchase Prlce of the Equlpment, as follows-

o (a) on each C1081ng Date wlth respect “to each -Group any
‘amount equal to- 20% of the aggregate Purchase Price of such
Group as set forth in the invoice or invoices therefor (said
invoiced prices being herein called the Invoiced ‘Purchase
Prlces), and :

'(b) in 20 semiannual instalments, as hereinafter -

- provided, an amount (herein called the Conditional Sale
Indebtedness) equal to the aggregate of the Invoiced Purchase
Prices of the units of the Equipment in the Group for which
settlement is then being made, less the aggregate amount paid
or payable with respect thereto pursuant to subparagraph (a)
of this paragraph..

The instalments of the Conditional Sale Indebtedness shall be
payable on each May 15 and November 15 commencing May. 15, 1976,
to and including November 15, 1985, (or, if any such date is not.
a business day, on the next succeeding business day), each such
date being hereinafter called a Payment Date. The unpaid balance
.0f the Conditional Sale Indebtedness shall bear interest from the
Closing Date upon which such Conditional Sale Indebtedness was
incurred ‘at the rate of 10-1/4% per annum, and such interest
shall be payable, to the extent accrued, on November 15, 1975 and
" each Payment Date. The principal amount of the Conditional Sale
Indebtedness payable on each of the 20 Payment Dates shall be
-calculated on such a basis that the aggregate of the principal
and interest payable on each Payment Date shall be substantially
equal and such instalments of principal will completely amortize
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the Conditional Sale Indebtedness. Promptly follow1ng the
earlier of the last Closing Date or the Cut-off Date, the Vendee
‘will furnlsh to the Vendor and the Railroad a payment schedule
showing the respectlve amounts of pr1nc1pal and 1nterest payable
on each Payment Date.

" Interest . under thlS Agreement shall be determlned on the -
basis of a. 360-day year of twelve 30- day months.ﬁ-_ BN

The Vendee w1ll pay 1nterest at the rate of 11- 1/“% per '
annum, to. ‘the ‘éxtent legally enforceable, upon all amounts
remaining unpaid after the same shall have become due and payable
pursuant to the terms hereof, anythlng hereln to the contrary
notw1thstand1ng. o

All payments prov1ded for in this Agreement shall. be made in
such coin or currency of the United States of America as at the
time of payment shall be legal tender for the payment of public:
and prlvate debts. The Vendee shall not have the privilege of
prepaying any portlon of the conditional Sale Indebtedness prior
to the date it becomes due provided, however, that (1) payments
made in respect of the Purchase Price of Equipment may be in
Baltimore Clearing House Funds, and (2) the Conditional Sale
Indebtedness may. be prepald as prov1ded for in Artlcle 6 hereof.

on each C1031ng Date with respect to each Group, an amount
equal to the’ Invoiced ‘Purchase Prices of .such Group shall be paid
in Baltlmore or New York Clearlng House funds by the. Vendor to.
the Builder and the Railroad (as the seller of the Hulks), as-
their interests may appear. The Vendor shall be under no
obligation to make payment to the Builder or the Railroad in
respect of a Group unless there shall have theretoforebbeen
delivered to the Vendor the following documents,in. form and
substance satisfactory to it and its special counsel herelnafter
mentloned- : A

(a) the Certlflcate or Certlflcates of Acceptance and
the Certificate or Certificates of Delivery contemplated by
- Section 1 of the Lease with respect to the Equipment in such
Group; . , .

(b} invoice of the Builder for the reconstruction of
the Equipment in the Group and of the Railroad for the Hulks
accompanied by or having endorsed thereon the approval of the

. Vendee of the price stated therein and a certification by the:
- Railroad that the Invoiced Purchase Prices have been : :
- calculated as prOV1ded in the first paragraph of thlS Artlcle .
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3 and do not exceed the prices that would be charged by an
1ndependent ‘car bullder for comparable Equlpment'

(c) an oplnlon of Messrs. Cravath Swalne 6 Moore, who
are actlng as spec1al counsel for the Vendor and the
Investors named in the Finance Agreement, ‘dated as of such -
C1031ng Date, stating that (i) the Finance Agreement, .
assuming due authorlzatlon, execution and delivery by such
Investors, has been duly authorized, executed and delivered
and is a legal valid and binding instrument, (ii) this
Agreement has been duly authorized, executed and delivered
and is a legal, valid and binding instrument enforceable in
accordance with its terms, (111) security title to the units
~of Equlpment in such Group is. validly vested in the Vendor,
free of all claims, liens, securlty interests. and other
encumbrances except only the rights of the Vendee under this
Agreement, and the rights of the Railroad under the Lease,f'
(iv) no approval of the Interstate Commerce Commission or any
other governmental authorlty is necessary for the execution
and delivery of this Agreement, (v) this Agreement, the Lease
and the Lease A531gnment have been duly filed and recorded
with the Interstate Commerce Commission in accordance with
Section 20c of the Interstate Commerce Act and no other "n
filing or recordation is necessary for the protection of the
‘rights of the Vendor hereunder in any State of the Unlted
States of America or the District of COlumbla and (vi)
registration of this Agreement is not requlred under the
Securities Act of 1933, as amended; and said opinion shall
- cover such other matters as shall be reasonably requested by
the Vendor;

, (d) a favorable opinion or opinions of counsel for the
Vendee or the Beneficiary, dated as of such Closing Date,
stating that the Transfer Agreement, the Finance Agreement,.
this Agreement, the Lease and the Lease Assignment have been
duly authorized, executed and delivered by the Vendee and,
assuming due authorlzatlon, execution and delivery by the
other parties thereto, are legal, valid and binding }
instruments enforceable in accordance with their terms, and
that the Trust Agreement has been duly authorized, executed
and delivered and 1s a legal, valld and binding instrument;

(e) a favorable opinion of counsel for the Rallroad,
dated as of such Closing Date, covering the matters referred
to in clause (ii) of subparagraph (c) in so far as they .
"relate to the Railroad and clauses (iii) through (v) of

subparagraph (c) and stating that the Railroad is a duly
organized and validly existing corporation in good standing
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_under the: laws of its state of 1ncorporat10n and has the
power and authority to own its properties and to carry on its
business as now ¢onducted and that the Lessee's Consent and
Agreement to the Lease Assignment has been duly authorized,
executed and delivered by the Lessee and is a legal, valid

and blndlng instrument enforceable in accordance w1th 1ts
terms- and : :

(f) a favorable opinion of counsel for the Bullder, E
jdated as of such Closing Date, coverlng the matters referred
to in clause (ii) of subparagraph (c) in so far as it relates
to the Builder and stating that (i) the Builder is a. duly
-organized and validly existing corporation in good standlng
~under the laws of its jurisdiction of incorporation and has
‘the power and authority to own its properties and to carry on

- it business as now conducted, and (ii) at the time of
dellvery of the units of the Equlpment 'in such Group to the
Vendor hereunder, such units were free of all claims, liens,
' security interests and other encumbrances of the Builder or

; _of anyone claiming through the Builder. - S

Counsel may quallfy any opinion’ as to the enforceablllty of
any 1nstrument by a. general reference to. bankruptcy, reorganl-‘
zation, moratorlum or other. laws affectlng the enforcement of ,
creditors! rlghts generally. In giving its oplnlon ‘pursuant. to
subparagraph . (c) ,. counsel may rely on the opinion of counsel for
the Rallroad, the Builder, or the Vendee as to all matters of law
of ]UIlSdlCthﬂS other than the United States or the State of New
York involved in said opinion and as to authorization, executlon
and delivery of the documents executed by such parties.

The obligation of the Vendor to make payment for the
Equipment is expressly conditioned on (i) the Vendor having on
deposit pursuant to the Finance Agreement sufficient available
funds to make such payment and (ii) the Vendee having made the
payment to the Vendor required by subparagraph (a) of the third
paragraph hereof. The Vendor shall not be obligated to make any
payment hereunder at any time if a Default (as defined in Article
2 'hereof) shall have occurred, whether or not it is continuing.
Notwithstanding anything to the contrary herein expressed or
implied, the parties hereto agree that the Vendor shall have no
obligation with respect to the reconstruction of the Hulks and .
dellvery of the Equlpment hereunder to- the Vendee.» :

The obllgatlon of the Vendee to.pay_to the Vendor any amount
required to be paid pursuant to Subparagraph (a) of the third
paragraph of this Article 3 is specifically subject to the



- fulfillment, on or before each Closing Date, of the following
conditions (any of whlch may be walved by the Vendee)

(a) -the Vendor shall concurrently pay or cause to be
.,pald to the Builder and the Railroad the amounts contemplated'
" to be paid by it as provided in this Article 3 and the-

documents requlred by this. Artlcle 3 shall have been
dellvered- . -

(b) no Default (as deflned in Artlcle 2 hereof) or
,‘Event of Default (as defined in the Lease), nor. any event
- which w1th lapse of time and/or demand provided in the‘Lease
could constitute. such an Event of Default, shall have
occurred whether or ‘not 1t is continuing; - )

(c) ‘the Vendee shall have recelved (i) the opinion. of
_'counsel requlred by Section 13 of the Lease and (ii) such
N other documents as the Vendee may reasonably request- and

_ (d) Vendee shall have received the documents regulred
,fby the Hulk Purchase Agreement : ;

Notw1thstandlng any other prov131on of thlS Agreement, the Vendor
agrees that the liability of the Vendee for all payments o
(including without limitation. all expenses, fees, taxes, clalms,
penalties and liabilities) to be made by it under this Agreement,
with the exception only of the payments to be made pursuant . to

‘ subparagraph (a) of the. thlrd .paragraph of Artlcle_3 and Article
18 hereof, shall ‘not exceed an amount equal to, and shall be
payable only out of, the "income and proceeds from the
Equipment", and such payments shall be made by the Vendee only to
the extent that the Vendee (which term as used in this paragraph
includes the Vendor to the extent payments under the Lease are
made to the Vendor as contemplated therein and any assignee of

- the Vendee) shall have actually received sufficient "income or -
proceeds from the Equipment" to make such payments. In addltlon,
the Vendor agrees that the Vendee (i) makes no representation or
warranty, and is not responsible for, the due execution, validity

or enforceability of the Lease or any document relating thereto -

(except for the due authorization, execution and delivery thereof
by the Vendee) or of any of the Railroad's obligations thereunder
and (ii) shall have no obligation or liability whatsoever to see
to or be responsible for the performance by the Railroad. of any -

of its agreements, representatlons,-1ndemn1t1es, obligations or

other undertakings under the Lease; it being understood that as’

to all such matters the Vendor will look solely to the Vendor's

rights under this Agreement against the Railroad and the

‘ Equlpment and to the Vendor's rights under the Lease agalnst the
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VRallroad and the Equlpment. As . used hereln, the term "income and
proceeds from the Equlpment" shall mean (i) if one of the events -
of default specified. in Article 14 hereof shall have occurred and
while it shall be continuing, so much of the follow1ng amounts as
are indefeasibly recelved by the Vendee (or “the Vendor as :
assignee of the Vendee under the Lease) at any time after any
such event and durlng the continuance thereof-'(a) all amounts of
rental and. amounts in respect of Casualty Occurrences (as
hereinafter defined in Article 6 hereof) paid for or with respect
to the Equlpment pursuant to the Lease and (b) any and all
payments or proceeds.received by the Vendee under the Lease or
- received by the Vendee for oOr with respect to the Equipment as
the result of the. sale, lease or other disposition thereof and.
after deductlng all costs and expenses of such sale, lease or
other dlsp051t10n (it being understood and agreed that all.
payments of “iricome and proceeds from the Equlpment“ received
pursuant to this subclause (i) in excess of the unpald o
conditional Sale Indebtedness and all other payments due to the
' Vendor' under this Agreement shall be pa1d to the Vendee) and’ (11{
at ‘any other time only that portion of the amounts referred to in
the foregoing clauses (a) . and (b) as are 1ndefea51bly received by
the Vendee (or. the Vendor as’ ass1gnee of the Vendee under the
Lease) and as shall be requlred to dlscharge the portion of the
Conditional Sale Indebtedness (1nc1ud1ng prepayments thereof '
required in respect of Casualty Occurrences) and/or interest
thereon, due and. payable on, or on the business day after, the
date such ‘amounts received by the Vendee were requlred to be paid
pursuant to the Lease or as shall be requlred to discharge any -
other payments then due and payable under this Agreement; it
being understood that "income and proceeds from the Equipment®
shall in no event include amounts referred to in the foregoing
_clauses (a) and (b) which were received by the Vendee (or the
Vendor as assignee of the Vendee under the Lease) prior to the
existence of such an event of default which exceeded the amounts
required to discharge that portion of the Conditional Sale A
Indebtedness (including prepayments thereof required in respect
of Casualty Occurrences) and/or interest thereon due and payable .
on, or on the business day after, the date corresponding to the .
date on which amounts with respect thereto received by the Vendee °
were required to be paid to it pursuant to the Lease or which
exceeded any other payments due and payable under’ this Agreement
at the time such amounts were due and payable under the Lease. -
Notwithstanding anything to the contrary contained in Articles 14 -
and 15 hereof, the Vendor agrees that in the event it shall
obtain a Judgment against the Vendee for an amount in excess of

the amounts payable by the Vendee pursuant to the llmltatlons set

forth in this paragraph, it will, accordingly, limit its
execution of such judgment against the Vendee to such amounts.
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Itis further agreed by the - partles hereto that nothing contalned
herein 11m1t1ng the 11ab111ty of the Vendee shall derogate from
the right of  the Vendor to proceed herein against th Equipment

or the Railroad as otherwise. provided for herein for the full .
unpald Purchase Prlce of the Equlpment and 1nterest thereon. :

ARTICLE 4. Title to the Equi pment.' The Vendor shall and

'vhereby does retaln the full security title to and property. in the

- Hulks dellvered to the Bullder hereunder for reconstruction and -
shall. continue to retain such title during the entire period’ that
"the Hulks are being" reconstructed and thereafter. in the Equipment
unt;l the Vendee shall have made all its payments under this.
Agreement .in respect of the Equipment and shall have kept and- _
performed all its agreements herein contained in respect thereof,
notw1thstand1ng any provision of this Agreement 11m1t1ng the
liability of the Vendee and notw1thstand1ng the delivery of the
Equipment to and the posse581on and use thereof by the Vendee and
the Railroad as provided in this Agreement. Any and all
additions to.the Hulks and the Equipment, .and any and all. parts
installed.on and ‘additions and replacements made to any unit of
the ‘Hulks or. the Equ1pment shall constltute acce351ons thereto _
and. shall be subject to all the terms and conditions’ of this.
Agreement and 1ncluded in the term "Equlpment" as used- 1n thlS
Agreement. ' A

_ Except as otherw1se spec1f1ca11y prOV1ded in Artlcle 6 L
hereof, when and only when the Vendor shall have been paid the
full Conditional Sale Indebtedness, together with interest .and
all other payments as herein provided, and all the Vendee's
obligations herein contained shall have been performed, absolute
right to the possession of, title to and property in the Equip-
ment shall pass to and vest in the Vendee without further
transfer or action on the part of the Vendor. However, the

- Vendor, if so requested by the Vendee at that time, will (a)
execute and deliver to the Vendee a release of the Vendor's
security interest in the Equipment transferring its security

. title thereto and property therein to the Vendee, free of all

claims, rights, liens, security interests and other encumbrances-
created or retained hereby and (b) execute and deliver to. the

~ Vendee for f111ng in all necessary public offices, such-

instruments in writing as may be necessary:or. appropriate in

order then to make clear upon the public records the title. of the,‘

Vendee to such Equipment. The Vendee hereby waives and releases .
any and all rights, existing or that may be acquired, in or to
. the payment of any penalty or damages for failure to execute and-
deliver such release or instruments or to file any certificate of
payment in compliance with any law or statute requiring the fil-
ing of the same, except for failure to execute and deliver such
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‘5re1ease or 1nstruments or to f11e such certlflcate w1th1n a
reasonable t1me after wrltten demand by the Vendee.

'ARTICLE 5. Taxes. A11 payments to be made by the Vendee" i
hereunder will be free of expense to the Vendor for collection or
other charges and 'will be free of expense to the Vendor with -
respect to the amount of any local, state, Federal or foreign
taxes (other than net income taxes, gross receipts taxes [except
gross receipts taxes 'in the nature of or in lieu of. sales, use or
rental taxes],. franchlse taxes measured by net income based upon
such recelpts, excess profits taxes and similar taxes) or ‘license
fees, assessments, documentary stamp taxes, charges, fines or _
penaltles (all such expenses, taxes, license fees, assessments, -
charges, fines and penaltles being hereinafter called : )
1mp051t10ns) hereafter levied or imposed upon or in: connectlon
with or measured by this Agreement or any sale, rental, use,
payment, shlpment, delivery or transfer of title under the terms
hereof, all of which. 1mp051t10ns the Vendee assumes and agrees to
pay on demand in addition to the Purchase Price of the Equipment.
The Vendee will also pay promptly all 1mp081t10ns which may be
imposed upon the Equipment delivered to it or for the use or
operation thereof:or upon the earnlngs arising therefrom or upon
.the Vendor solely by reason of its ownership thereof and- ‘will
keep at all times: all and every part of the Equipment free and
clear of all. 1mpos;t10ns which might in any way affect the title
of the Vendor or result ‘in ‘a‘lien upon ‘any part of- the Equlpment-
prov1ded however, that the Vendee shall be under no obligation
to pay any impositions of any kind so long as it is contesting in-
good faith ‘and by approprlate legal proceedlngs such impositions
and the nonpayment thereof does not, in the opinion of the .
Vendor, adversely affect the title, property or rights of the '
Vendor in or to the Equipment or otherwise under this Agreement,
I1f any impositions shall have been charged or levxed ‘against the -
Vendor directly and paid by the Vendor, the Vendee shall’
reimburse the Vendor upon presentation of an invoice therefor,.
and any amounts so paid by the Vendor shall be secured by and
under this Agreement; prov1ded, however, that the. Vendee shall |
not be obligated to reimburse the Vendor for any impositions so
paid unless the Vendor shall have been legally liable with -
respect thereto (as evidenced by an opinion of counsel for the
‘Vendor) or unless the Vendee shall have approved the payment

" thereof.

ARTICLE 6. Maintenance and Repair; Casual_g Qccurrences.
The Vendee agrees that, at its own cost and expense, it will
cause each unit of’ the Equlpment to be maintained in good order
and repalr. -
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- In the event that any unlt of the Equlpment shall be or
become worn out, lost, stolen, ‘destroyed or, in- the opinion of
the Vendee or the Railroad, irreparably damaged, - ‘from -any cause
whatsoever, or taken or requlsltloned by condemnation or .
otherwise (each such occurrence being herein called a Casualty
Occurrence) , the Vendee shall, within ten days after it shall
have determined that ‘'such unit has suffered a Casualty 0ccurrence
(or as of such earlier date as the Vendee may receive notice
thereof under the Lease), cause the Vendor to be fully. informed.
in regard thereto. Notwithstanding any such Casualty Occurrence,
the Vendee shall continue making payment of ‘all instalments of

principal and interest in respect of such unit until the date on o

which the Lessee is required to make payment for such Casualty
Occurrence pursuant 'to the Lease (or, if ‘the Lease is not in
effect, on the date correspondlng to such date) . On.such date
the Vendee shall . pay to the Vendor a sum equal to the Casualty
Value . (as herelnafter deflned in th1s Article 6) of such unit
suffering a Casualty Occurrence.as of the date of such payment
and shall file, or cause to be filed, with the Vendor a _

- certificate setting forth the Casualty Value of such unit. Any
- money pald to the Vendor pursuant to this paragraph shall be
"applied on the date that such Casualty Value is paid to prepay
the Conditional Sale Indebtedness in respect of the unit
suffering the Casualty Occurrence, and the Vendee will promptly
furnish to the Vendor and the Railroad a revised schedule of = ,
payments of principal and interest thereafter to be: made, in such
number of counterparts as the Vendor may request, calculated as
prov1ded in the fourth paragraph of Article 3 hereof, S0 that the
rema1n1ng payments shall be substantlally equal. .

Upon payment by the Vendee ‘to the Vendor of the Casualty
~Value of any unit of the Equipment having suffered a Casualty
' Occurrence, absolute right to the possession of, title to and
. property in such unit shall pass to and vest in the Vendee, -

- without further transfer or action on the part of the Vendor,

- except that the Vendor, if requested by the Vendee, will execute

and deliver to the Vendee, at the expense of the Vendee, an _
appropriate instrument confirming such passage to the Vendee of
all the Vendor's rlght title and interest in such unit, in

recordable form, in order that the Vendee may make clear upon the, j'

- public records the title of the Vendee to- such unlt.__,

The: Casualty Value ‘of each’ unlt of the Equlpment sufferlng ‘a
Casualty Occurrence shall be deemed to be that portion of the
original Conditional Sale Indebtedness with respect to such unit
remaining unpaid on the date as of which such Casualty Value
‘'shall be payable pursuant to this Article 6 (without giving
effect to any prepayment or prepayments theretofore made under
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this Artlcle), plus interest accrued thereon but unpald as of :
such date. For the purpose of this paragraph, each payment of
Conditional Sale Indebtedness made pursuant to Article 3 hereof
shall be deemed to be a payment on each unit of Equipment in like
proportlon as the original Purchase Price of ‘such unit bears to
the aggregate orlglnal Purchase Pr1ce of . all the unlts of ’
Equlpment. : :

ARTICLE 7. Regorts and - Insgectlons. On or before March 31
in each year, commencing with the calendar year which begins
after the date of delivery and acceptance of the first unit of
the Equlpment, the Vendee shall cause to be furnlshed ‘to the
Vendor an accurate statement setting forth as of the preceding
December 31 the amount, descrlptlon and numbers of the Equipment
(a) then covered hereby, (b) that have suffered a Casualty. . .
Occurrence durlng the preceding 12 months (or since the date of
this Agreement in the case of the flrst such statement) and (c)
then undergoing . repalrs {(other than runnlng repairs) or then
withdrawn from use pending such repairs and setting forth such
other information regarding the condition and state of repair of
the Equipment as the Vendor may reasonably request ‘and stating
that, - in the case of all Equipment repaired or repalnted durlng :
the period covered by such statement, such" Equlpment is marked as
required by Article 8 hereof.  The Vendor shall have the right,
. by its agents,. to 1nspect the Equipment and the Railroadt's
records with- respect thereto at such reasonable times as. the
Vendor may request during the c0nt1nuance of this Agreement.

. ‘Each flscal year the Vendee shall cause the Railroad's annual -

report, 1nclud1ng audited financial statements of the Rallroad
for such fiscal perlod to be furnished to the Vendor as soon as
the annual report is avallable for distribution.

ARTICLE 8. Marking of Equipment. The Vendee will cause each
- unit of the Equlpment to be kept numbered with its identifying -
number as set forth in Schedule A hereto, or, in the case of
Equipment not there listed, such identifying number as shall be
set forth in any amendment or supplement hereto extending ‘this
Agreement to cover such Equipment, and will keep and malntaln,
‘plainly, dlstlnctly, permanently and conspicuously marked on each .
side of each unit, in letters not less than. seven-sixteenths of
one inch in height, the following legend: “Ownershlp Subject to
a Security Agreement filed under the Interstate Commerce Act, - :
Section 20c" or other approprlate words de51gnated by the Vendor,
with approprlate changes thereof and additions thereto as from '
time to time may be required by law in order to protect the
Vendor's title to and property in the Equipment and its rights
- under this Agreement. The Vendee will not permit any such unit
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" to be placed in operatlon or exercise any control over the same
until such legend shall have been so marked on both sides thereof
and will replace or will cause -to be replaced promptly any such
legend which may be removed, defaced or destroyed. The. Vendee
will not permit the identifying number of any unlt of the

" Equipment to be changed except in accordance with a statement of
a. new number or numbers to be substituted therefor, which
statement previously shall have been filed with the. Vendor and’
filed, recorded and dep051ted by the Vendee in all. public offices
where this Agreement shall have been flled recorded and
'depos1ted. » :

} Except as prov1ded 1n the 1mmed1ately precedlng paragraph

the Vendee w111 not allow the name of any person, association. or
corporation to be placed on any unit of the Equipment ‘as ‘a
designation that’ might be 1nterpreted as. a claim of ownership;
provided, however, that the Vendee may allow the Equlpment to be
lettered with the names or initials or other insignia: customarlly
used by the Railroad or its afflllates on railroad equipment used
by them of the same or a similar type for convenience of . -
identification of the rlghts of the Railroad or its afflllates to
use the Equlpment as permltted under. the Lease.vjf" : '

,) ARTICLE’Q, Comg;;gnce with Laws and Rules. During the‘term
of this Agreement, the Vendee will comply, and will cause every
lessee or user of the Equlpment to comply, in all respects with
all laws of the jurisdictions in which its or such lessees!
operations involving the Equipment may extend, with the inter-
change rules of the ‘Association of American Railroads and with
all lawful rules of the Federal Railroad Administrator, the -
Interstate Commerce Commission and any other legislative,
executive, administrative or judicial body exercising any power
or jurisdiction over the Equipment, and in the event that such
laws or rules requlre any alteration of any. unit of the
Equipment, or in the event that any equipment or appllance on any'
such unit shadll be required to be changed or replaced, or in the
- event that any additional or other equlpment or appliance is . -
required to be installed on any such unit in order to comply w1th
such laws or rules, the Vendee will make such alterations,
changes, replacements and additions at its own expense; provided,
- however, that the Vendee may, in good falth, contest the wvalidity’
or appllcatlon of any such law or rule in any reasonable manner
which does not, in the opinion of the Vendor, adversely: affect
the property or rlghts of the Vendor under this Agreement.

ARTICLE 10. uggssession and Use. The Vendee; so long as an
event of default shall not have occurred and be continuing under
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this Agreement, shall be. entxtled, from and after dellvery of the
Equipment to the Vendee, to the possession of. the Equipment and
the use. thereof, but only upon and. subject to all the terms and
condltlons .of thlS Agreement. S

The Vendee may lease the Equlpment to the Raxlroad as
permitted by, and for use as provided in, the Lease, ‘but the
rights of the Railroad and its permitted assigns (the Railrocad
hereby so acknowledglng) under the ‘Lease shall be subordinated
and Jun1or in rank to the rlghts, and shall be subject to the'
remedies, of the Vendor under this Agreement.

Subject to the prov1slons of the precedlng paragraph of thlS ,
Artlcle 10, the Equlpment may be used upon the lines of railroad °
owned or operated by the Railroad or any affiliate of the
Rallroad (or any other rallroad company approved by the Vendor)
or upon lines of. rallroad over ‘which the Railroad or any such
affiliate has trackage or other operating rights, or over: which
railroad equipment of the Railroad or any such affiliate is
reqularly operated pursuant to contract, and the Equipment may be
used upon. connecting and other carriers in the usual interchange
of trafflc or equipment, but only upon and subject to all. the
terms and conditions of this Agreement; prov1degL however, that
the Vendee shall not a531gn or permit the assignment of any unit
of the’ Equlpment to.service involving the regular operation and
malntenance thereof outside the United States of Amerlca. Except
as otherwxse provided in the Lease; the Vendee may also lease the
Equipment to any other railroad company with the prior written
consent of the Vendor;: p;ov1ded however, - that (i)  such lease. -
shall provide that the rights of such lessee are made’ expressly
“subordinate to the rights and remedies of the Vendor under this
Agreement, (ii) such lessee shall expressly agree not to assign
or permit the assignméent of any unit of the Equipment to service
involving the reqular operation and maintenance thereof outside
the United States of America and (111) a copy of such lease shall
be furnlshed to the Vendor. _

. ARTICLE 11. Proh1b1t10n galnst Liens. The Vendee will pay
or discharge any and all sums claimed: by any party from, through
. or under the Vendee or its successors or assigns which, if
unpaid, might become a lien, charge, security interest or other
encumbrance uron or with respect to the Equipment or the Lease or -
the payments due and to become due thereunder, or any part
thereof, or the interest of the Vendor therein, and will promptly
discharge any such. 11en, charge, security interest or other
encumbrance which arises, but shall not be required to pay or
discharge any such claim so long as the validity thereof shall be
contested in good faith and by any approprlate legal proceedlngs
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in any reasonable manner and the nonpayment thereof does not, in
the opinion of the Vendor, adversely affect the property or
rights of the vendor in or to the Equlpment or otherw1se under
this Agreement. Any amounts paid by the Vendor in dlscharge of
liens, charges or security interests upon the Equlpment shall be
secured by and under _this Agreement. ' . s

Thls covenant will not be deemed breached -by reason of llens
for taxes, assessments or- governmental charges or levies, 1n each
case not due and dellnquent, or undetermined or inchoate -
materlalmen's, mechanics?, workmen Sy repalrmen's or other like
liens arlslng in. the ordlnary course ‘of bu31ness and, - 1n each
,case, not dellnquent.g,, :

: ARTICLE 12, Indemnltles and Warrantles. The Vendee agrees
to indemnify, protect ct and hold’ harmless the Vendor from and
agalnst all losses, damages, injuries, 11ab111t1es, claims and
demands whatsoever, regardless of the cause thereof, and expenses
in connection- therew1th, including but not limited to counsel
fees and expenses,: penaltles and interest, arising out of or as
‘the result of the entering into or’ the performance of this . = .
Agreement, the retention by the Vendor of security title to the
Equlpment, the ordering, acquisition, use, Operatlon, condltlon,r
purchase, delivery, re]ectlon, storage or return of any of the
Equipment, any accident in connection with the operation, use,-
condition, possession, storage or return of any of the Equ1pment
resultlng in damage to property or injury.or death to any person
during ‘the -period when security title ‘thereto remains in'the
Vendor or the transfer or release of securlty title to the
Equipment by the Vendor pursuant to any of the prov1310ns of this
Agreement, except, however, any losses, damages, injuries, :
liabilities, claims and demands whatsoever arising out of any
‘tort, breach of warranty or failure to perform any covenant here-
under by the Railroad or the Builder. This covenant of indemnity
shall continue in full force and effect notwithstanding the full
payment of the. 1ndebtedness in respect of the Purchase Price of,

- and the conveyance or release of security title to, the
Equipment, as prov1ded in the last paragraph of Article 4 hereof,
or . the termlnatlon ‘of thls Agreement in any manner whatsoever.

_ The Vendee will bear the reSpon31b111ty for and rlsk of, and
"shall not be released from its obligations hereunder in the event
-of, any damage to or the destruction or 1oss of any unlt of -or :

all the Equlpment. :

The Vendor makes no warrantles whether written, oral,
statut ry or 1m911ed, 1nc1ud1ng the warranties of merchantablllty
or fltness for a particular purpose, with ;espect to the Hulks or -
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‘the Equipment or 1n connectlon w1th thlS Agreement or the
dellverx and sale of the ggg;gment hereunder._‘_ .

‘The Bullder and the Rallroad warrant that the Hulks will be
reconstructed in accordance with the Specifications and standards
set forth or referred to in‘Article 1 hereof and warrant that the
 Equipment will be free from defects in material or workmanshlp or
de51gn under normal use and servicé. This warranty is expressly
in lieu of all other warranties, with respect to reconstructlon

exgggssed or ;_plled 1nclud1ng any. 1m911 ed warrantx of
agrees to and does hereby, to the extent legally possible without
impairing any claim, right or cause of action hereinafter
referred. to, transfer, assxgn, set over and deliver to the Vendor.
and, subject to . the ‘rights of the Vendor under this Agreement, to
the Vendee, every clalm, rlght ‘and cause of actlon wh1ch the '
Builder has or hereafter shall have agalnst any- party who shall
perform any of . the reconstructlon of the Hulks and’ the Builder '
agrees to execute and deliver to the Vendor and the Vendee all”
and every such further assurance as may be reasonably’ requested
more fully to effectuate the assrgnment, transfer and dellvery of
every such clalm, rlght and cause of actlon.,[ L

_ The warrantles and 1ndemn1t1es contalned or referred to in’
thlS Article 12 and in any other Artlcles hereof and all other.
covenants and. ob11gat10ns of the Builder and the Railroad
- contained in this Agreement shall inure.to the benefit of, and be.
enforceable by, any lessee, assignee or transferee of this U
Agreement or of any units of the Equlpment reconstructed by the
Builder hereunder.

The Railroad agrees to indemnify and save harmless the ‘Vendor
and the Vendee against any charge or claim made against either of
them and against any expense, loss or liability (including but
not limited to counsel fees and expenses, patent 11abllities,
penaltles and interest) which the Vendor or the Vendee may incur
~in any manner by reason of entering into or performing the Hulk
Purchase Agreement, this Agreement, any of the instruments or
agreements referred to therein or herein or contemplated thereby
or hereby or the ownership of, or which may arise in any manner
out of or as the result of the ordering, acquisition, purchase,
reconstruction, use,'operatlon, condition, delivery, rejectlon,
storage or return of, any of the Hulks or any units of the :
Equipment and to 1ndemn1fy and save harmless the Vendor and the~
Vendee against any charge, claim, expense, loss or liability on:
account of any accident in connection with the reconstructlon,
operation, use, condition, possession or storage ‘of any of the
Hulks or any units of the Equlpment resultlng in damage to .
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property or injury or death to any person. The 1ndemn1t1es
“contained in this Article shall survive delivery of the Equipment
and the performance of all other obllgatlons under this Agreement
and the Hulk Purchase Agreement and the termination of this ‘
Agreement and/or the Hulk Purchase Agreement.  All indemnities
made herein by the Railroad for the beneflt of the Vendee shall
extend to and 1nc1ude the Benef1C1ary. '

g ARTICLE 13. A551g ments. The Vendee will not (a) except as
prOV1ded in Article 10 hereof transfer the right to possession
of any unit of the Equlpment or (b) sell, assign, transfer or
otherwise dispose of its rlghts under this Agreement unless such
sale, a851gnment, transfer or disposition (i) is made expressly
subject in all respects to the rights and remedies of the Vendor
hereunder (including without limitation, rights and remedies -
against’ the’ Vendee and the Railroad) and (ii) prOV1des that the
Vendee shall remaln liable for all the obllgatlons of ‘the Vendee
under this. Agreement.

- . All. or any of the rlghts, benefits and advantages of the
,Vendor ‘under this Agreement, 1nc1ud1ng the right to’ recelve the A
payments. herein prov1ded to be made by the Vendee and the .
benefits arising from the undertaklngs ‘of ‘the Railroad hereunder,
may - be a551gned by the Vendor -and reaSSLgned by any assignee at
any time or from time to time. No such' assignment shall subject
any a551gnee to, or relieve the ‘Builder, from, any of the.
ob11gat10ns of the Builder to reconstruct and deliver the

. Equipment in accordance herewith or to respond to its warranties
-and indemnities contained or referred to in Article 12 hereof or
relieve the Vendee or the Railroad of their respective
obllgatlons contalned or referred to in thlS Agreement.

Upon any such assignment, either the assignor or the a531gnee’
shall give written notice to the Vendee and the Railroad,
together with a counterpart or copy of such assignment, statlng
~the identity and post office address of the assignee, and such
assignee shall, by virtue of such assignment, acquire all the |
assignor's right, title and interest in and to the Equipment and
this Agreement, or in and to a portion thereof, as the case may
be, subject only to such reservations as may be contained in such
assignment. From and after the receipt by the Vendee and the
Railroad, respectively, of the notification of any such
assignment, all payments thereafter to be made by the. Vendee or
the Railroad under this Agreement shall, to the ‘extent so
assigned, be made to the assignee in such manner as it may
'd1rect._
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_ ARTICLE 1u., Defaults. “In the event ‘that any one or. more of
the follow1ng events s of default 'shall occur. and be contlnulng
(without regard to the limitations provided for in the last

paragraph of Artlcle 3 hereof or in Artlcle 21 hereof) to w1t-

(a) the Vendee shall fall to pay in full any sum
payable by the. Vendee when payment thereof shall be due
_hereunder and such default shall continue for ten days~ or

y (b) the Vendee or the Rallroad shall, for more than 30
days after the Vendor shall have demanded in writing _
performance thereof, fail or refuse to comply with any ‘other
agreement, term or provision of this Agreement, or the Lease
or the Lease A551gnment, on its part to be kept and performed
or to make prov1sxon satlsfactory to the Vendor for such
compllance- or ' : :

: (c) a petltlon for reorganlzatlon under Section 77. of
the Bankruptcy Act, as now constituted or: as said Sectlon 17
may be hereafter amended, shall be f11ed by or. against the

- Railroad and,’ unless such petltlon shall have been dlsmlssed,
nu111f1ed, stayed or otherwise rendered 1neffect1ve (but then
only so long as such stay shall continue in force -or such
inef fectiveness shall contlnue), all the obllgatlons of the
Railroad under this Agreement shall not have been duly
assumed in writing, pursuant to a court order or decree, by a
‘trustee or trustees appointed in such proceedlngs (whether or:
not subject to ratification) in such manner that such
obligations shall have the same status as obllgatlons
incurred by such trustee or trustees, within 30 days after
such appointment, if any, or 60 days after such petition
shall have been filed, whichever shall be earlier: or

(d) any other proceeding shall be commenced by or
against the Vendee or the Railroad under any bankruptcy or
insolvency laws, or laws relating to the relief of debtors,
readjustment. of indebtedness, reorganizations, arrangements,
comp081t10ns or extensions (other than a law which does not
‘permit any readjustment of the obligations of ‘the Railroad or
the Vendee under this Agreement),. and, unless such proceed-

. ings shall have been dismissed, nulllfled, stayed or
otherwise rendered ineffective (but then only so long as such
‘stay shall continue in force or such ineffectiveness shall
continue), all the obligations of the Railroad or the Vendee,
as the case may be, under this Agreement shall not have been
duly assumed in writing, pursuant to a court order or decree,

- by a trustee or trustees or receiver or receivers appointed
for the Railroad or the Vendee, as the case may be, or for
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their respective property in connection with any such .
. proceedings (whether or not subJect to ratification) in such
manner that such. ‘obligations shall have the same status as
obligations incurred by such trustee or trustees or.receiver
. or receivers, W1th1n 30 days after such. appOintment,‘if any,
or 60 days after such proceedings shall have been commenced,
whichever shall be earlier- .or '

(e): an Event of Default ‘shall occur under the Lease'"

then at any time after the occurrence of such an event of default
the Vendor - -may, upon written notice to the Vendee and the
Railroad (i) cause the Lease immediately upon such notice to
terminate (and the Vendee and the Railroad each acknowledge the
right of the Vendor to terminate the Lease) and/or (ii) declare
(hereinafter called a Declaration of Default) the entire unpaid
Conditional Sale Indéebtedness together with the interest thereon
then accrued and unpaid, immediately due and payable, without
further demand, and thereafter the aggregate of the unpaid bal-
ance of such indebtedness and interest shall bear interest from
"the. date of such Declaration of Default at the rate per annum
specified in the sixth. paragraph of Article 3 hereof, to the,
extent legally enforceable. Upon a ‘Declaration of Default, the
Vendor shall be entitled to recover judgment for the entire.
unpaid balance of the Conditional Sale Indebtedness, with -
interest as: aforesaid, and to collect such judgment out of any _
property of the Vendee, subject to the limitations of Article 3
hereof, wherever situated. The Vendee and the Railroad agree to
promptly notify the Vendor of any event which has come to its
- attention which constitutes, or with the giving of notice and/or
lapse of time could constitute, an event of default under this
Agreement.

The Vendor may, at its election, waive any such event of
default and its consequences and rescind and annul any .
. Declaration of Default or notice of termination of the Lease by
notice to the Vendee and the Railrocad in writing to that effect,
and thereupon the respective rights of the parties shall be as
they would have been if no such event of default had occurred and
no Declaration of Default or notice of termination of the Lease
had been made or given. Notwithstanding the provisions of this
paragraph, it is expressly understood and agreed by the Vendee
and the Railroad that time is of the essence of this Agreement,
and that no such waiver, rescission or annulment shall extend to .
or affect any other or subsequent default or impair any rights or
remedies consequent thereon. - : ,
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ARTICLE 15.; Remedles. At any time durlng the contlnuance of
a Declaration of Default, the ‘Vendor may, upon such: ‘further ..
notice and action, if any, as may be requlred for compliance with
any mandatory legal requirements then in force and: -applicable to
the action to be taken by the Vendor, take or cause to be taken,
by its agent or agents, immediate possession of the Equlpment, or
one or more of the units thereof, w1thout 11ab111ty to return to
the Vendee any sSums theretofore pa1d and free from all claims
whatsoever, except as hereinafter in this Article 15 expressly
prov1ded, and may remove the same from possession and use of the
Vendee, the Rallroad or any -other person and for such purpose may
enter upon the premises of the Vendee or the Railroad or any .
other premlses where the Equ1pment may be located and may use and
"employ in connéction with such removal any supplies, serV1ces and
aids and any. avallable trackage and other fac111t1es or means of
the Vendee or the Rallroad

In case the Vendor shall demand possession of the Equipment
pursuant to this Agreement and shall designate a reasonable point
or points on. the lines or. premlses of the Railroad for the
de11very of the Equipment to the. 'Vendor, the: Rallroad shall at
.its own expense forthwith and in ‘the usual manner (including, but:
not by way of limitation, giving prompt telegraphic and written
notice to the Association of American Railroads and all railroads
to which any part of the Equipment has been interchanged to-
return the. Equipment so 1nterchanged), cause the Equlpment to be
moved to  such point or points on its .lines and shall there
deliver the Equipment or cause it to be delivered to the Vendor.
At the option of the Vendor, the Vendor may keep the Equipment on
any of the lines or premises of the Railroad until the Vendor
- shall have leased, . sold or otherwise disposed of the same, and
for such purpose the Railroad agrees to furnish, without charge
. for rent or storage, the necessary facilities at any point or
points selected by the Vendor reasonably convenient to the
Railroad and, at the Railroad's risk, to permit. inspection of the
Equipment by thé Vendor, the Vendor's representatives and :
prospective purchasers and users. - This Agreement to delxver the
Equipment and furnish facilities as hereinbefore provided is of
" the essence of the agreement between the parties, and, upon
application to any court of equity having jurisdiction in the
‘premises, the Vendor shall be entitled to a decree against the
Vendee and/or the Railroad requiring specific’ performance hereof.
The Vendee and the Railroad hereby expressly waive any and’ all v
claims against the Vendor and its agent or agents for damages of
whatever nature in connection with any retaklng of any unit of
the Equlpment in any reasonable manner.



23

. at any time durlng the contlnuance of a Declaratlon of
Default, the Vendor (after retaking possession of the Equlpment
as herelnbefore in this Article 15 provided) may, at its election
and upon such notlce as is herelnafter set forth, retaln the
Equipment in ‘satisfaction.of the entire Conditional Sale
~Indebtedness and make. such disposition thereof . as. "the Vendor
shall -deem fit. Written notice of ‘the Vendor's election to ,
retain the Equipment shall be g1ven to the Vendee by telegram or
reglstered ma11, addressed as prov1ded in Article 20 hereof, and
to any-other persons to whom the law may require notlce, within
30 days after such Declaration of Default.“ In the event that the
Vvendor should elect to retain the Equlpment and no objection is
made thereto within the 30-day period described in the second
proviso below, all the Vendee's rights in the Equipment shall
thereupon terminate and all payments made by the Vendee may be
retained by the Vendor as compensation’ for the use of the o
Equipment; provided, however, that if the Vendee, before the
~ expiration of the 30-day perlod described in the proviso below,
should pay or cause.to be pald to the Vendor the total unpaid
balance of the. 1ndebtedness in. respect of the Purchase Price of =
the 'Equipment,.’ together w1th interest thereon accrued and unpaid’
and all other payments.due under this Agreement, then in such
event absolute ‘right to the posséssion of, title to and property
in the Equlpment shall pass to and vest in the Vendee; pggv1ded
further, that if the vendee, the. Railroad or any other persons
notified under the terms of thlS paragraph object in writing to
the Vendor within 30 days from the receipt of notice of the
. Vendor's electlon to retain the Equipment, then the Vendor. may
not so retain the Equipment, but shall sell, lease or otherwise

dispose of it or continue to hold it pendlng sale, lease or other -

disposition as hereinafter provided or as may otherwise be per-
‘mitted by law. If the Vendor shall not have given notice to

-retain as hereinabove’provided or notice of intention to dispose
of the Equipment in any other manner, it shall be deemed to have
elected to sell the Equipment in accordance with the prov151ons

of this Artlcle 15. : :

: At any time during the contlnuance of a Declaration of
- Default, the Vendor, with or without retaking possession thereof, .
at its election and upon reasonable notice to the Vendee and any -
other persons to whom the law may require notice of the time and
place, may sell the Equipment, or one or more of the units
thereof, free from any and all claims of the Vendee or any other
party claiming from, through or under the Vendee at law or in
equity, at public or private sale and with or without
advertisement as the Vendor may determine; provided, however,

that if, prior to such sale and prior to the making of a contractv
for such sale, the Vendee should tender full payment of the total
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unpaid balance of the 1ndebtedness in. respect of the ‘Purchase
' Price of the Equlpment, together with interest thereon accrued
and unpald and all other payments due under’ this Agreement as.
well as expenses of the Vendor in retaklng possession of, .
removing, storlng, holdlng and preparing the ‘Equipment for, and
otherwise. arranglng for, the sale and the Vendor's reasonable -
attorneys' fees, ‘then in such event absolute’ rlght to the
possession of, title to and property in the Equipment shall pass
to and vest in the Vendee. The proceeds of such sale or other
dlsp051t10n, less the attorneys' fees .and any other expenses '
incurred by the Vendor in retaking possession of, removing,
storing, holding, preparlng for sale and selllng or otherwise .
d1$p0$1ng of the Equlpment, shall be credited on the amount. due
to. the Vendor under the prov131ons of thls Agreement.b '

Any sale hereunder may be held or conducted at New York, New.
York, at such time or times as the Vendor may Speclfy (unless the
Vendor shall specify. a dlfferent place or places, in which case
the sale shall be held at such. place or. places as the Vendor may
specify), in, one lot and as an entirety or in separate lots and -

- without the necess1ty of gatherlng at the place of . 'sale the

property to be sold, and in general in such manner as the Vendor
may..determine, so long as such sale shall be’ in a commerc1ally

. reasonable manner. The Vendor, or. ‘the Vendee may.bid for and’
become ‘the purchaser of the Equipment, or any unit thereof, so-
offered for sale. . The Vendee shall be given written notice of
such sale not less than ten days prior thereto by telegram or
reglstered mail, addressed as provided in Article 20 hereof. If
such sale shall be a private sale (which shall be deemed to mean
only a sale where an advertisement for bids has not been

- published in a newspaper of general circulation or a sale where
".less than 40 railroads have been solicited in writing to submit
- bids), it shall be subject to the rights of the Vendee to.
purchase or provide a purchaser, within ten days after notice of
the proposed sale price, at the same price offered by the’
intending purchaser or a better price. In the event that the
Vendor shall be the purchaser thereof, it shall not be
accountable to the Vendee (except to the extent of surplus money
received as hereinafteéer prOV1ded in this Article 15), and in
payment of the purchase price therefor the Vendor shall be
entitled to have credited on account thereof all sums due to the
Vendor hereunder. From and after the date of any such sale the
Railroad shall pay the Vendor the per diem interchange for such
unit of Equipment which shall not have: been assembled as
hereinafter provided, by the date of such sale for each day from
the date of such sale to the date of delivery to the purchasers
at such sale. : ‘ o :
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Each and every power and remedy hereby Spec1f1cally given to
the Vendor shall be in addition to every other power and remedy
hereby spec1f1ca11y given or now or hereafter existing at law or
in equity, and each and every power and remedy may be exercised
from time to time and simultaneously and as often.and in such
order as may be deemed expedient by the Vendor except as such
exercise. may be expressly limited herein. .All such powers and
remedies -shall be cumulative, and the exercise of one. shall not
be deemed a waiver of the right to exercise ‘any other or others,
except as such exercise may be expressly limited. herein. .No
delay or omission of the. Vendor in the exercise of any such power
or remedy and no. renewal or extension of any payments due
hereunder shall, 1mpa1r any such _power or remedy or shall ‘be
construed to be a waiver of any default or:an acquiescence :
therein. Any extension of time for payment hereunder or other.
1ndulgence duly granted to the Vendee shall not otherwise alter
or affect the Vendor's rlghts or the Vendee's obllgatlons
~ hereunder. The Vendor's .acceptance of any payment after it shall
have become due hereunder shall not be deemed to alter or affect
the Vendee's obligations or the Vendor‘'s rights hereunder with
respect to any subsequent payments or default thereln.

If, after applylng all sums of money reallzed by the Vendor
under the remedies herein prov1ded there shall remain any amount

 due to it under the provisions of  this Agreement, the Vendee

shall, subject to the limitations of. aArticle 3 hereof, pay the
-amount of such deficiency to the Vendor upon demand, together
with- 1nterest from the date of such demand to the date of '
payment, at the hlghest prime rate of interest charged by any of
the four New York City banks having the largest total assets in

. effect on the date such demand was made, and, if the Vendee shall
fail to pay such deficiency, the Vendor may bring suit. therefor
..and shall be entitled to recover a judgment therefor against the
Vendee and to collect such judgment solely out of the income and
proceeds of the Equipment in the manner and subject to the
limitations of Article 3 hereof. 1If, after applylng as aforesaid.
all sums realized by the Vendor, there shall remain a surplus in
the possession of the Vendor, such ‘surplus shall be pa1d to the
vendee. '

The Vendee W1ll, subject to the 11m1tat10ns of Article 3 :
hereof, pay all reasonable expenses, including attorneys® fees,
incurred by the Vendor in enforcing its remedies under the terms .
of this Agreement. In the event that the Vendor shall bring any
suit to enforce any of its rights hereunder and shall be entitled
to judgment, then in such suit the Vendor may recover reasonable
expenses, including reasonable attorneys' fees, and the amount -
thereof shall be included in such judgment..



The foregolng prov151ons of thlS Artlcle 15 are sub]ect Ain

all respects to all mandatory legal requlrements ‘at the time 1n
force and appllcable thereto.

ARTICLE 16. _ggllcable State Laws._ Any prov131on of this
Agreement proh1b1ted by any appllcable law of any jurisdiction’
(which is not overridden by applicable federal law) shall as to
such Jurlsdlctlon be 1neffect1ve, without modifying the remaining
. prov151ons of this Agreement. Where, however, -the conflicting
‘provisions of any such. applicable law may be waived, they are
hereby waived by the parties hereto to the full extent permitted
"by law, it being the intention of the parties hereto that this
Agreement shall be deemed to be a cond1t10na1 sale and enforced
as such. . ,

Except ‘as otherw1se provided in thlS Agreement, the Vendee,
to the full extent’ permitted by law, hereby waives all statutory
or ~other legal requlrements for any notice of any kind, notice of
‘intention to take possession of or to sell or lease the '

: Equlpment, Oor any one Or more units thereof, and any other’
requirements. as to the time, place and terms of the sale or lease
thereof, any other requirements with respect to the enforcement
of the Vendor's rights under ‘this Agreement and any and all
rlghts of redemptlon. .

ARTICLE 17. Recordin ng. The: Rallroad will ‘cause thls .
Agreement, any assignments hereof and any amendments or supple- .
ments hereto or thereto to be filed and recorded in accordance
with Section 20c of the Interstate Commerce Act; and the Railroad
will from time to time do and perform any other act and will
-execute, acknowledge, ‘deliver, file, register, deposit and record
any and all further instruments required by law or reasonably’
requested by the Vendor for the purpose of proper protection, to
the satisfaction of special counsel for the Vendor, of its.
security title to the Equipment and its rights under this
Agreement or for the purpose of carrying out the intention of
this Agreement; and the Railroad will promptly furnish to the
Vendee and the Vendor certificates or other evidence of such
filing, registering, depositing and recording satisfactory to the
Vendor.:

ARTICLE 18. Payment of Expenses. The Vendee will pay all
reasonable costs and expenses incident to the execution of this
Agreement, the Finance Agreement and any instrument supplemental
or related hereto or thereto including all fees and expenses of
special counsel for the Vendor and the Investors named in. the’
Finance Agreement. :
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ARTICLE 19. Article Headings; Effect and Modification of
Agreement. All article headings are inserted for convenience

only and shall not affect any construction or interpretation of
" this Agreement.= . _ ‘ .

This Agreement, including any schedules or exhlblts hereto,f
exclusively and completely states the rlghts of the parties
hereto with respect to the Hulks and the Equipment and supersedes
all other agreements ‘(including the Reconstruction Agreement) ,
oral or written, with respect to the Hulks and the Equipment
except the Hulk Purchase Agreement. No variation or modification
of this Agreement, the lLease or the Lease Assignment and no
~waiver of any of the prov1S1ons thereof or conditions thereto
'shall be valid unless in writing and signed by duly authorlzed '
representatlves of the partles hereto. _

‘ . ARTICLE 20. 'Notice. -Any notlce hereunder to any. of the '
parties de31gnated below shall be deemed to be properly served if
delivered or mailed to it at its place of bu51ness at the'
follow1ng spec1f1ed addresses- :

(@) to the Vendor, at Two Hopklns Plaza, P. O. Box 2258,
Baltlmore, Maryland 21203, attentlon of Corporate Trust L
Department, . . ;

: (b) to ‘the Vendee, at 79 South Maln Street, Salt Lake C1ty,
Utah 84111, attentlon of Trust Department, Robert c1ark, Esq.

. (c) to the Rallroad -or the Bullder at 908 West Broadway,
Loulsv1lle, Kentucky 40201,

o (e) to Firstmark Investors Leasing, Inc. 15 Messenger Drive, -
Warwick, Rhode Island 02888,

(d) to any assignee of the Vendor, or of the Vendee, at such
address as may have been furnished in writing to the Vendee, or
the vendor, as the case may be, and to the Railroad, by such
assignee, or at such other address as may have been furnished in
‘writing by such’ party to the other parties to’ thls Agreement.

ARTICLE 21. Immunities; Satisfaction of Undertakings. No
recourse shall be had in respect of any obligation due under this
Agreement, or referred to herein, against any incorporator, -
stockholder, beneficiary, director or officer, past, present or
future, of the parties hereto solely by reason of the fact that
such person is an incorporator, beneficiary, stockholder,
dlrector, or officer, whether by virtue of any constitutional

provision, statute or rule of law or by enforcement of any
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asseSSment or penalty or otherWise, all such liability, whether“
at common law, in equity, by any constitutional provision,
statute or otherwise, of such incorporators, beneficiaries
stockholders, directors or officers being forever released as a
condition of and as. conSideration for the’ executiOn of this
Agreement. ' . o : ,

The - obligations of the Vendee under the first paragraph of
Article 6 and under Articles 5, 7, 8, 9, 11 and 12 hereof shall
be deemed in all respects satisfied by the’ Railroad's undertak—_
ings contained in. the Lease. The Railroad 'shall be liable in
respect of its indemnity hereunder for such obligations under
said Articles regardless of whether or not the Lease provides for
the discharge of such obligations or-is in effect. . The Vendee
shall not have any responSibility for the Railroad's failure to -
‘perform such obligations, but if the same shall not be’ performed
they shall constitute the basis for.an event of default hereunder
pursuant to Article 14 hereof. No waiver or amendment of the
Railroad's undertakings. under the Lease shall be effective unless
JOined in by the Vendor. O ; :

. It is expressly understood and agreed by and between the
parties hereto, anything herein to the contrary. notWithstanding,_
" that each and all..of the representations, undertakings and
_agreements herein made on the part of the ‘Vendee, are made and
_‘intended not as personal representations, undertakings and.
_agreements by First Security Bank of Utah, National Association
or for.the purpose or with the intention of binding said- Bank
personally but are made and- intended for the purpose of binding
only the Trust Estate as such term is used in the Trust .
Agreement, subject to the limitations of Article 3, and this .

. Agreement is executed and delivered'by said Bank not in its own
- right but solely in the exercise of the powers expressly

conferred upon it as trustee under the Trust Agreement; and that
no personal liability or personal responsibility is assumed by or
shall at any time be. asserted or enforceable against said Bank or
the Beneficiaries on account of this Agreement or on account of.
any representation, undertaking or agreement of the said Bank or
the Beneficiaries, ‘either expressed or. implied, all such personal
liability, if any, being expressly waived and released by the
.Vendor and by all persons claiming by, through or under the

~ Vendor; prgvided, however, that. the Vendor or any person claiming
by, through or under it, making claim hereunder, may look to said
Trust Estate for satisfaction of the same subject. to the
limitations of Article 3.

ARTICLE 22. Law Governing. The Vendee warrants that its
chief place of business is located in the State specified in
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clause Ab) . of ‘Article 20 and the terms of thls Agreement and all _
rights and obllgatlons hereunder shall be governed by the laws of
said State; provided, however, that the parties shall be entitled
to a11 rights conferred by by Sectlon .20c of the Interstate Commerce
Act and such additional rights arising out of the filing,

recording or deposit hereof, if any, and of any assignment hereof
as shall be conferred by the laws of the several jurisdictions in

- which this Agreement or any assrgnment hereof shall be. flled,

recorded or depos1ted.

~ ARTICLE 23. Executlon. This Agreement may be executed in
any number of counterparts, each of which so executed shall be

deemed to be an original, and such counterparts together shall .

constitute but one and the same contract, which shall be.
sufficiently evidenced by any such original counterpart.
Although this Agreement is dated as of the date set forth on the
cover hereof, for convenlence, the actual date or dates of :
execution hereof by the partles hereto is or are, respectively,
the date or dates stated in the acknowledgments hereto annexed.

IN WITNESS WHEREOF the partles hereto have executed or

‘caused this instrument to be executed all as of. the date flrst

above written.

MERCANTILE - SAFE DEPOSIT

-~ Attest:

Corporkge Trust Ofilicer
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Attest:

-r,tBSTING Ohhl(.BSa

‘[Corporate Seall

‘Attest:

ATTESTING OFFICER

[Corporate seal»]'.. =

Attest:
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STATE OF MARYLAND)
)ss.:
CI’I‘Y OF BALTIMORE)

'Oh this'/”z' day of “£Z~ , 1975, before me personally
appeared g, g Jokne$eq » to me personally known, who,
being by me duly sworn, says that he is an Assistant Vice
President of Mercantile - Safe Deposit Bank and Trust Company,,
that one of the seals affixed to the foregoing instrument is the
corporate seal of said corporation, that said instrument was -
signed and sealed on behalf of said corporation by authority of
its Board of Directors, and he acknowledged that the execution of
the foregoing instrument was the free a and deed of said

corporation. v _ ,
ook & i

“TNotAry Public j

- [Notarial Seall o - . BOROTHY E. SCHARp
‘ : : o : ~ NOTARY PUBLIC
R Beryn”vion Exires Iuly 1, 187 I

My Commiééion'expires 9-1-78
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COMMONWEALTH OF KENTUCKY)
}ss.:
COUNTY OE JEFFERSON» A) o

. On this @iﬁi}j{fof Clﬁ>°4/Q/, 1975 before me personally
appearede&i -, to meé personally known, who, being by me

o duly sworn, says that he is t ice - Presxdent of Louisville and

Nashville Railroad Company, that one of the seals affixed to the
fore901ng instrument is the corporate seal of said corporation,
that said instrument was signed and sealed on behalf of said

. corporation by authority of its Board of Directors, and he
acknowledged that the execution of the foregOLng instrument was
the free act and deed of said corporatio .

[Notarial Séal]

My ‘Commission explres

2%A£7 24 /77
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COMMONWEALTH OF KENTUCKY)

_ _ )ss.:
- COUNTY OF JEFFERSON : )

_ on this /&ﬁ day of Cz’«g}‘/;ﬁ/, 1975, before me personally
appeareddhdzlexﬁfyh{ to me pérsonally known, who, being by me
duly sworn, says- that he is the Vice President of L & N - ’

- Investment Corporation, that one of the seals affixed to the

foregoing instrument is the corporate seal of said corporation,
‘that said instrument was signed and sealed on behalf of said
corporation by authority of its Board. of Directors, and he -
acknowledged that the execution of the foregoing 1nstrument was
the free act. and deed of said corporation. :

"Notdry ﬁubllc

[Notarial'Seal]

My Commission expire

M 2¢,/77/
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STATE OF UTAH )
)ss.:
COUNTY OF SALT LAKE)

on’ this zﬁ?ﬁ*day of 6%%2**17 1975, before me personally
' appeared to ‘me personally known, who,
- .being by meddﬁflxsw 7 says that he is an Authorized Officer of
First Security Bank of Utah, National Association, that one of
the seals affixed to the foregoing~instrument is the corporate
seal of said association, that said instrument was signed and
sealed on behalf of said association by authority of its Board of
Directors, and he acknowledged that the execution of the
foregoing 1nstrument was the free act and deed of said

association. ’ | »;d
| _,Qif;g;;?v Cﬁz¢7”é:?><22245;2£<::

0®6Eary Public ~

e[Netarial Seal] -

My Commission expires /7?/Z7;7z;
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EXHIBIT A

"TﬁANSFER AGREEMENT'ffy

Mercantile- Safe Dep051t and Trust Company, as Agent
Two Hopkins Plaza ‘ .
Baltlmore Maryland 21203

The under81gned has reCently”acquired or will acquire the
used rallroad equipment described in Annex I hereto (hereinafter
called the Hulks) from Louisville and Nashville Railroad Company
- (hereinafter called the Railroad) and desires to have such Hulks

reconstructed. - The undersigned hereby agrees with you as
follows: L ' B ' ‘ T

1. 1In order to cause the Hulks to be reconstructed and
sold to us by you on conditional sale, the under51gned hereby
assigns ‘and transfers to you, without' warrantles as to t1t1e
or workmanshlp, securlty tltle to the Hulks.= ’ :

- 2. You w111 hold securlty tltle under and pursuant to
'the Reconstructlon and Conditional Sale Agreement dated. as of
December 15, 1974 (herelnafter called the Agreement), among
you, the Rallroad L & N Investment Corporation (hereinafter
called the Bullder), and us and you will request that the
Hulks be reconstructed, pursuant thereto in. accordance with
the specifications referred to in Schedule A thereto. In
accordance with the Agreement the undersigned has caused or
will cause.the Hulks to be dellvered to the Builder on your
behalf. _

3. Upon completion of the reconstructlon, the re-
‘constructed Hulks will be delivered and condltlonally sold by
you to us in accordance with the Agreement.

A’4._ If Hulks are excluded from the Agreement you shall
reassign to us your interest in such‘Hulks, without<warranty.

5. It is understood and. agreed that this. Agreement is
being entered into solely to permlt you to effectuate the
foregoing and your interests in the Hulks, in present form or
as reconstructed, is a security interest and that we shall at
all times be the benef1c1a1 owner of the same.
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_ -If the foreg01ng 1s in accordance w1th your
‘understanding, please sign a copy of this letter in the space
. provided and return it to the undersigned, whereupon this letter
shall become a valld and blndlng agreement between us.

Very truly yours,

FIRST SECURITY  BANK OF UTAH,
NATIONAL ASSOCIATION '
as Trustee under a Trust
Agreement dated as of
December 1, 1974, as amended,

by

Aﬁthofited Officer

[SEAL]" & .
Attest:

Authorized Officer

"iACCEPTED'

MERCANTILE -SAFE DEPOSIT AND TRUST COMPANY, as Agent

by

Assistant Vice President



STATE OF UTAH =~ )

) ss.:
L,OUNTY OF SALT LAKE)
On this day of 1975 before me
personally appeared » , to me

personally known, who, belng by me duly sworn, says that he is an
Authorized Officer of First Security Bank of Utah, Natlonal
Association, that the seal affixed to the foregoing ‘instrument is
the corporate seal of said corporation and that said instrument
was signed and sealed on behalf of said corporation by authority
of its Board of Directors, and he acknowledged that the execution
of the foregoing lnstrument was a free act and deed of said
corporation.. o :

| Notary Public
[NOTARIAL SEAL] |

.My Commission expires



EXHIBIT B

' LEASE OF RAILROAD EQUIPMENT

- Dated ‘as of December 15, 1974
| between -

LOUISVILLE 'AND NASHVILLE =
~ RAILROAD COMPANY -

and -

,FIRST SECURITY BANK OF UTAH NATIONAL ASSOCIATION
as ‘Trustee




‘EXHIBIT B °

. LEASE OF RAILROAD EQUIPMENT dated as of

i'December 15, 1974, between LOUISVILLE AND NASHVILLE . -

.. RAILROAD COMPANY (hereinafter called the Lessee)
:land FIRST SECURITY BANK- OF" UTAH, WATIONAL '
'ASSOCIATION not in its. 1nd1v1dual _capacity but’

- solely as Trustee (herelnafter called the -Lessor or

' the Vendee) under a Trust- Agreement dated as of
~ December 1, 1974, as amended and restated ‘

- ‘(hereinafter called the Trust Agreement) with

- SCHULER INDUSTRIES, INC.x(hereinafter called;the
;,Beneflclary) CLT B ) S

S wercantlle - Safe Dep051t and Trust Company, as Agent
(nerelnafter called the Vendor), the Lessee, L' & N Investment
Corporatlon (hereinafter called the" Builder) and the Vendee. aﬁe
enterlng into a Reconstruction and Conditional Sale Agreement

. dated as of the date hereof (hereinafter called the Security

Document), wherein the Vendor has. agreed to sell to the Vendee
its 1nterest in. the rallroad equipment described in SChedule A
hereto- after it has been reconstructed by the Bullder._n :

_ Tne Lessee desires to lease all thevunlts_of‘sald‘equipment,
. or such lesser number as are delivered, accepted and settled for
under the Security Document on or prior to the Cut-Off Date (as.
defined in Article 3 of the Security Document) (such units being
hereinafter called the Units), at the rentals and for the terms

and upon the conditions hereinafter provided.

NOW, THEREFORE, in consideration of the premises and of the
rentals to be paid and the covenants hereinafter mentioned to be
kept and performed by the Lessee, the Lessor héereby leases the
.Units to the Lessee upon the following terms and conditions, but, -
upon default of the Lessee hereunder or under the Security _ ‘
‘Document, subject to all the rights and remedies of the Vendor
under the Securlty Document

‘Section 1. Delivery and Acceptance of Units. The Lessor
will cause each Unit to be tendered to the Lessee at the point or .
points within-the United States of America at which such Unit is
delivered to the Lessor under the Security Document.  Upon such.
tender, the Lessee will cause an authorized representatlve of the
Lessee to inspect the same, and if such Unit is found to be in ‘
good order, to accept delivery of such Unit and execute and
dellver to the Lessor and the Builder a certificate of acceptance




and delivery (hereinafter called the Certificate of Delivery),
whereupon such Unit shall be: deemed to have been delivered to and
accepted by the Lessee and shall be subject thereafter to all the
terms and’ conditions of this Lease. -

: Section 2y Rental  The Lessee agrees to pay to the Lessor
as rental for eacH UnIt subject to this Lease one interim and 20
consecutive semiannual ‘payments. The ‘interim payment is payable
on November 15, 1975 (or if such date is not a business 'day, on
the next succeeding buSLness day). The 20 semiannual payments
are payable on May 15 and November 15 in each year, commencing -
~May 15, 1976 (or if any such date is not a business-day, on the
‘next succeeding business day). The interim payment shall be in
an amount equal to the product of the Purchase Price for each
Unit subject to the Lease multiplied by 0.028472% for each day
(compiled on. the basis of a 360-day year of twelve 30-day months)
elapsed from and.including the date such Unit is settled for o
under the Security Document to November 15, 1975. 'The 20
semiannual rental ‘payments shall each be in amount equal to o
6.9872% of the Purchase Price of each Unit then subject to the

. Agreement, prov1ded however, that if the Internal Revenue
Service shall issue the federal tax ‘ruling referred to in Section
14 hereof with the elimination of paragraph 1l of a letter '
agreement dated as of ‘the ‘date hereof between Firstmark Morrison,
Inc. ,and the Beneficiary, ‘each of" the 20 rental payments 'shall be
an amount equal to 7.0827% of the Purchase Price of each Unit
then subject to the Lease, provided, further, that if the- number
of Units delivered by June 1, 1975, shall not be equal to or
greater than two-thirds of the total number of Units required to

" be delivered under the Reconstruction and Conditional Sale

Agreement, then the 20 semiannual rental payments shall each be
an amount equal to 7.0871% of the Purchase Price then subject to
the Agreement; provided further, in this later instance, that if
the Internal Revenue Service shall issue the Federal tax ruling
referred to in Section 14 hereof with the elimination of
paragraph 1 of the letter agreement referred to immediately

‘above, each of the 20 rental payments shall be an amount equal to

7.1833% of the Purchase Price of each Unit then subject to the
Lease. The Lessor will give notice of = such change in rental

N payments to the Lessee and to the Agent

In addition to the foreg01ng rentals, (1) the. Lessee hereby
agrees to pay to the Lessor as additional rentals hereunder = -
amounts equal to the amounts ‘required by the Agent to make the"

-payments provided for in the last paragraph of Paragraph 4 of the

Finance Agreement and the Lessor agrees to apply ‘'such rentals for
such purposes. A .
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L The Lessee agrees to make all the payments provided for in
this Lease ‘in Baltimore Clearlng House funds for the account of
the Lessor or 1ts assigns, care of the Vendor at Two Hopkins
Plaza, P.0. Box 2258, Baltimore, Maryland 21203, attention of
Corporate Trust Department, not later than ll OO A, M., Baltlmore
'-tlme on the date set for each such payment : :

_ Thls Lease 1s a net lease and . the Lessee shall not be
' entltled ‘to any  abatement of rent, reduction thereof or setoff
against rent, including, but not limited to,‘abatements,
,reductlons or setoffs due or alleged to be due to, or by reason
~of, any past, present or future clalms of the Lessee agalnst the
" Lessor ‘under this Lease or under the Securlty Document, or the
Buildeér ‘or the Vendor or otherw15e, nor, except as otherwmse
expressly provided herein, shall this Lease terminate, or the:
respectlve obligations of the Lessor or the Lessee be otherwise
affected, by reason of any defect in or damage to or loss of
' possession or loss of use or destruction of all or- any of the
Units from whatsoever cause, any liens, encumbrances or rights of .
‘others with respect to any of the Units, ‘the prohlbltlon of or
~ other restriction against Lessee's use of all or any of the
Units, the interference with such use by any person or- entity,
- the invalidity or unenforceablllty or lack of due authorlzatlon
of this Lease, any. 1nsolvency, bankruptcy, reorganization or
similar proceedlng against ‘the Lessee, or for any other cause
whether similar or dissimilar to the foregoing, any present or
future law ‘to the contrary notw1thstand1ng, it being the
intention of the parties hereto that the rents and other amounts
payable by the Lessee hereunder shall continue to be payable in
all events in the manner and at the times herein provided unless
- the obligation to pay the same shall be terminated pursuant to
‘the express provisions of this Lease. To the extent permitted by
~app11cable law, the Lessee hereby waives any and all rights which
it may now have or whlch at any time hereafter may be conferred
~upon it, by statute or otherwise, to terminate, cancel, quit or
surrender the lease of any of the Units except in accordance with
the express terms hereof. Each rental or other payment made by
. the Lessee hereunder shall be final and the Lessee shall: not seek
- to recover all or any part of such payment from the Lessor for
'any reason whatsoever.

: Sectlon 3.' Term of Lease. The term of this Lease as to each
‘Unit shall begin on the date of the delivery to and acceptance by
the Lessee of such Unit and, subject to the provisions of -
Sections 6, 9 and 12 hereof, shall terminate on the date on which
the final semlannual payment of rent in respect thereof is due
‘hereunder. o L




.‘4"

. NotWithstanding anything to the. contrary contained herein,
all rights and obligations under this Lease. and ‘in and to the
'Units, upon default by the Lessee hereunder or under the Security
Document are- subject to the rights of the Vendor under the
Security Document. If an event of default should .occur under the
Security Document, the Vendor may terminate this Lease (or
rescind its termination), all as provided therein.

e Section 4.7 Identification Marks. The Lessee, so long as
this Lease shall remain in effect, will cause each Unit to be
: kept‘nUmbered with the identifying number set forth in Schedule A
to the Security Document and will keep and maintain, plainly,
distinctly, permanently and conspicuously marked. on each side of
such Unit, the legend required by Article 8 of’ the ‘Security ‘
Document or other appropriate markings designated by the Vendor,
with’ appropriate changes thereof and additions thereto as from
time to time may be required by law in order to protect the title
-of the Lessor or the 'Vendor .to such Unit and the rights of the
Lessor under’ this Lease and of the Vendor under the Security-
' Document.’ The Lessee will not place any such Unit in operation
or exercise any control or dominion over the same until such
legend 'shall have been so marked on both sides thereof and will
- replace promptly any such legend which may be removed, defaced or
destroyed. = The Lessee will not change the 1dent1fying number of
'any Unit. except in -accordance with a statement of new identifying
numbers to: be substituted therefor, which statement previously -
shall have been filed with the Vendor and the Lessor by the
. Lessee and filed, recorded or deposited by - ‘thée Lessee in all’
public. offices where ‘this Lease w1ll have been filed recorded or
depOSited. ” : - )

Except as above prov1ded the: Lessee, so long as this Lease
shall remain in effect, will not allow the name of any person,
association or corporation to be placed on the Units as a
designation that might be interpreted as a claim of ownership;
provided, however, that the Lessee may cause the Units to be
lTettered with the names or initials or other insignia customarily
used by the Lessee or its affiliates on railroadlequipment_used
" by them of the same or a similar type for convenience of .
identification of" their rights to use the. Units as permitted

. ‘under this Lease.

Section 5. Taxes.v All payments to be made by the Lessee
hereunder will be free of expense to the Lessor for collection or
other charges and will be free of expense to the Lessor with
respect to the amount of any local, state, federal or foreign
taxes (other than any United States federal income tax and, to
" the extent that the Lessor receives credit therefor against its
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~ ,United States federal income tax and, to the extent that the
Lessor receives credit therefor against its United States federal
income. ‘tax 11ab111ty, -any foreign income tax payable by the
Lessor in consequence of the receipt’ of payments provided herein -
ahd other than the aggregate of all state or c1ty income taxes or
. franchise taxes measured by net income based on such receipts or
gross receipts taxes other than gross receipts taxes in the
hature of sales or ‘use taxes, up to the amount of any such taxes
which would be’ payable to the state and city in which the Lessor
has its principal place of bu51ness without apportionment to any
‘other state or city, except any such tax which is in substitution
for or relieves the Lessee from the payment of taxes which it
‘would otherwisé be obligated to pay or reimburse as herein
provxded), assessments,‘documentary stamp taxes, or license fees
and any charges, ‘fines or penalties in connection ‘therewith
(hereinafter called impositions) hereafter levied or 1mposed upon
‘or .in connection ‘with or measured by this Lease or any sale,
rental, ‘use, payment, shipment ‘delivery or transfer of title
‘under the terms:hereof or the Security Document, all of which
'-‘1mp031tions the Lessee agsumes and agrees’ to pay on demand in -
A_addition to the payments to be made by it prov1ded for herein.
The Lessee w111 ‘also pay promptly all impositions which may- be
~1mposed upon any " Unit or for the use or operation ‘thereof or upon
the earnings arising therefrom or upon the Lessor solely by
reason of its ‘ownership thereof and will keep at all times all
- and every part of such Unit free and clear of all impositions
which might in any way affect the title of the Lessor -or result
in a lien upon any such Unit; provided, ‘however, that the Lessee
shall be under‘no obligation,to pay any impositions so long as it
is contesting in good faith and by appropriate legal proceedings.
such impositions and the nonpayment thereof does not, in the
~opinion of the Lessor, adversely affect the title, property or
rights of the Lessor hereunder or under the Security Document.
If any impositions shall have been charged or levied against the»
Lessor directly and paid by the Lessor, the Lessee shall
‘reimburse the Lessor on presentation of an 1nvoice therefor.

In the event that the Lessor shall become obligated to make
any payment to the Vendor pursuant to Article 5 of the Security
" Document not covered by the foregoing paragraph of this Section
5, the Lessee shall pay such additional amounts (which shall also
be deemed impositions hereunder) to the ‘Lessor as will enable the
Lessor to fulfill completely its obligations pursuant to ‘'said
Article 5.

. In the event any reports with respect to: impOSitions are .

_ required to be made on the basis of" ind1v1dual Units, the Lessee
"will either make such reports in such manner as to show the
interests of the Lessor and the Vendor in such Units or notify
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the Lessor and the Vendor of such requlrement and make such

reports . in such: manner as shall be satlsfactory to the Lessor and
the Vendor.l_”, ' R

_ In’ the event that during the contlnuance of thls Lease . the
Lessee becomes liable- for the payment’ or . relmbursement of - any
1mpositlons, pursuant to this Section 5, such llablllty shall
continue, notw1thstanding the expiration of this Lease, until all
such 1mp051tlons .are paid or reimbursed by the Lessee.

Sectlon 6. Payment for Casualty Occurrences. In the event
that any Unit shall" be or become worn out, lost, stolen,
_ destroyed or,. in the opinién of the Lessee, irreparably damaged
from any cause whatsoever, or taken or requisitioned by
condemnation or otherwise (each such. occurrence being herelnafter
called a Casualty Occurrence) during the term of this Lease, the
Lessee shall, within ten days after it shall have determined that
such Unit has suffered a Casualty Occurrence, fully notlfy the
Lessor and the Véndor in 'writing with respect thereto.
‘Notw1thstanding any  such Casualty Occurrence, the Lessee shall
continue making all payments provided for in this ‘Lease in '
.respect of such Unit until the rental payment date next
succeeding. such notice. On such rental payment date the Lessee
shall pay to the Lessor an amount equal to- the accrued rental for
such Unit to the date of such payment plus an amount equal to the
Casualty Value (as hereinafter defined) of such Unit as of such
date in accordance with the schedule set out below. Upon the
making of such payment by the Lessee in respect of any Unit, the
‘rental for such Unit shall thereafter cease to accrue as of the
date of such payment, the term of this Lease as to such Unit
shall terminate and. (except in the case of the loss, theft or
‘complete destructlon of such Unit) the Lessor shall be entitled
to recover possession of such Unit. The Lessor hereby appoints
the Lessee its agent, to dispose of any Unit suffering a Casualty

- Occurrence or any component thereof, at the best price obtainable .

on an "as. is, where is" basis. Provided that the Lessee has -
previously paid the Casualty Value to the Lessor, the Lessee

. shall be entitled to the proceeds of such sale to. the extent they

‘do not exceed the Casualty Value of such Un1t, and shall pay any
excess to the Lessor. - : A
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‘ The Casualty Value of each Unlt shall be determined by :
- multiplying the Purchase Price: of such Unit by the applicable

, percentages set forth OppOSlte each date 1n the follow1ng
schedule . o R .

Rental Payment Date ~ - Percentage of Purchase Price
'November 15 1975A.»_~ L . '102.639%
. May 15, 1976‘ o , S 102.353%
‘ ,November 15,71976 .- . - 101.653%
“May 15, 1977 .. . 1‘]100 025%
‘ November 15,11977.i o . .98.032%
. 'May-15, 1978 . 0 0 ' 94,657% . -
' November 15, 1978 ~ . .~ " 89.082% -
'May 15, 1979 S . o 7:85.,895%
November 15; _1979[i" S 82,4508
o Mayfls;j1980 ' S ' - 77.627%
.- NoVemberTlﬁ,[lQBOi;"v-}-, . 70.722%
‘May 15, 1981 . o oo . 66.:220%
November 15, 71981 o Teli591% .
 May .15, 19823\1” o B55,611%
;%November 15, 1982 - - - . 47.704%
‘May 15, 1983 7 42.247%
'November 15, 1983 oo . 36.852%
May 15, 1984 coo T 3101228
?,qNovember 15, j1984~'] L o 25.615% 0
‘May 15, 1985 S 20.029%
,November 15,1985 and AR R lS;OOO%f
: thereafter ' ' - R

Except as herelnabove in thls Sectlon 6 provxded the Lessee
shall not be released from its obligations hereunder in the event.
-of, and shall bear the risk of, any Casualty Occurrence to any .
. Unit after delivery to and acceptance thereof by the Lessee '
._hereunder. , '

Section 7. - Annual Reports. - On or before March 31 in each
year, commencing with the calendar year which begins after the
‘date of delivery and acceptance of the first Unit, the Lessee
will cause to be furnished to the Lessor and the. Vendor an
accurate statement, as of the preceding December 31, showing the
amount, description and numbers of ‘the Units:(a) then leased '
 hereunder and/or covered by the Security Document, (b) that may

have suffered a Casualty Occurrence durlng the precedlng 12 .
‘months (or since the date of this Lease in the case of the first
-such statement) and -(¢) then undergoing repairs (other than
running repairs) or then withdrawn from use pending such repairs
and settlng forth such other 1nformatlon regardlng the condltlon




: and state of repair of the Units as . the Lessor or the Vendor may
vreasonably request, and ‘stating that,,in the case of- all Units
repainted ‘or repaired during the period covered by such -

... Statement, the markings required by Section 4 hereof and Article

8 of the Security Document shall have been preserved or replaced.
The Lessor shall have the right at its sole cost, risk and

. expense; by its: authorized representatives, to inspect the Units

and the Lessee's records with respect thereto, at such times as
shall reasonably be necessary to confirm to the: Lessor 'the
existence. and proper- maintenance of the Units during the

’ continuance of this Lease. .? : . o

The Lessee shall in each year deliver to the Lessor after the
end of the Lessee's: "fiscal year, 'in such number of copies as may
reasonably be requested Lessee's annual report, in¢luding .
audited financial statements of the Lessee for the fiscal period
ending, as soon as it is completed and available for
' distribution. Lo : .

o SectiOnVB;, Disclaimer'of Warranties}‘Com liance with Laws -
”and Rules; Maintenance; and Indemnification. ~The Lessor makes no
rranty ‘or representation, either express or implied, as- to the

design or condition of, or as to quality of the- materiaI—
. equipment oOr workmanship in, the Units delivered to the Lessee .
_hereunder, “and the Lessor makes no warranty of merchantability or

_the Units or a_y_component thereof, it being agreed that all such-
risks, as between the Lessor and the Lessee, are to be borne by
the Lessée. ' The Lessee's acceptance of delivery of" the Units :
" shall be conclusive evidence as between the Lessee and the Lessor
that all Units described in the Certificate of Delivery are in '
all the foregoing respects satisfactory to the Lessee and the
Lessee will not assert any claim of any nature whatsoever against .
the Lessor based on any of the foregOing matters. -

, The Lessee agrees, for the benefit of the Lessor and the
Vendor, to comply in all respects with all laws of the : R
jurisdictions in which the Units may be operated, with the inter- o
change rules of the Association of American Railroads, if
. applicable; and with.all lawful rules of .the Federal Railroad-
Administrator. and’ the Interstate Commerce Commission and any

 other legislative, executive, administrative or- judicial body

exerciSing any power or Jurisdiction over the Units. -In the

event that such laws or rules require the alteration of’ the Units.-l."

or in case any equipment or appliance on any such Unit shall be

required to be changed or replaced, or in case any additional or
other equipment or appliance is required to be installed on such
Unit in order to comply with such laws and rules, the Lessee



agrees to make such alteratlons,'changes, addltlons and

pvreplacements at its own expense; and the Lessee agrees at' its own

expense to use, malntaln and operate such Unit in full compliance
with such laws and rules so long as it is subject to this Lease;
_prov1ded ‘However, that the Lessee may, in good. faith, contest
the validity or appllcatlon of any such law or. rule in ‘any
reasonable ‘manner which does not, in the opinion of the Lessor or
the Vendor, ‘adversely affect the property or rights of the Lessor
or the Vendor hereunder or under the Securlty Document.

The Lessee agrees that, at 1ts own cost and expense, it will
'malntain and - keep each Unit whlch 1s subject to thlS Lease in
good order and repair.v:,lft . o _

_ Any and all addltlons to any Unit and any and all parts
installed on or. replacéements made to any Unit shall be considered
‘accessions to- 'such Unit and, at the cost and expense of the
Lessee, full ownership thereof free of any lien, charge, security
interest or encumbrance (except for those created by the Security:
Document) shall 1mmed1ately be vested in the Lessor and the
.Vendor as’ thelr respectlve 1nterests appear 1n the Unit itself.

The Lessee agrees to 1ndemn1fy, protect and. hold harmless the
Lessor and the’ Vendor from and against all losses, damages,‘
1njur1es, liabilities, claims and demands whatsoever, regardless
. of the cause theréof, and expenses in connection therewith,
””1nc1ud1ng, but not limited to, counsel fees .and expenses, patent
liabilities, penaltles and interest, arising out of or as the
. result of the entering. 1nto or the performance of the Security
Document or .this. Lease, the ownership of any Unit, the ordering,
- acquisition, use, operation, condition, purchase, dellvery,’
rejection, storage or return of any Unit or any accident in
connection with the operation, use, condition, possession,
storage or return of any Unit resultlng 1n damage to property or
~injury or death to any person.

In the event that there are any losses, llabllltles or
‘expenses arising out of or resulting from the Investments made
‘pursuant to Paragraph 4 of the Finance Agreement, including, but
“not limited to, any deficiency in respect thereof, the Lessee
agrees that the rentals thereafter payable by the Lessee in
respect of Units acquired after such deficiency arose shall be
increased by ‘such amount as shall, in the reasonable oplnlon of

" the Beneficiaries, cause the Beneflclary s net return (after

giving effect to.the payment of such losses, liabilities or
expenses) to equal the net return (computed on. the same assump-.
tions by the Beneficiary in orlglnally evaluating this
transactlon) that would have been avallable to the Beneflciary 1f
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it had not been required to pay such 1osses, llabllltles or
K'expenses.,-' : , A :

- <L The Lessee agrees to prepare and dellver to the Lessor w1th1n~
'‘a reasonable time.prior to theé required date of filing (or, to

the “extent permlssible, file on behalf of the ‘Lessor) any ‘and all
reports:: (other than income tax returns) ‘to be filed by the Lessor

. -with any Federal, state or other regulatory authorlty by reason
- -of the ownership by the Lessor or the Vendor of the Unlts or the

leasxng thereof to the Lessee.:.

Sectlon 9 ‘ Default. If, durlng the contxnuance of this
~ Lease, one or more of the follow1ng events (herelnafter sometlmes
_ called Events of Default) shall occur: ' :

default shall be’ made 'in the payment of any part of
the rental prov1ded in Section 2 hereof and such default
shall contlnue for ten days,_‘ .

."B;: the Lessee shall ‘make or permit any unauthorized
.xassignment or transfer of this Lease or of possession of the.
: Unlts, or any thereof, . o

_ ' TC. default shall be made 1n the observance or. per—’

'-Vformance ‘of any other. of the- covenants, condltlons and
‘agreements on the part of the Lessee contalned herein or in
the Security: Document and such ‘default shall continue for 30
days after written notice from the’ Lessor to the Lessee
specifying the default and demandlng ‘that the same be
remedled

D. a petltlon for reorganlzation under Section 77 of
. the Bankruptcy Act, as now constituted or as said Section 77
may hereafter be amended, shall be filed by or against the

. Lessee and, unless such petition shall have been dismissed,

- nullified, stayed or otherwise rendered ineffective (but then
only so long as such stay shall continue in force or such
ineffectiveness shall continue), all the obligations of the
Lessee under-the Securlty ‘Document and this Lease shall not
have been duly assumed in writlng, pursuant to a court order -

~ or .decree, by a trustee or trustees appointed in such pro-

'ceedings (whether or not subject to ratification) in such
manner that such obligations shall have the .same. status as
obligations incurred by such trustee or trustees, within 30
days after such appointment, if any, or 60 days after such

' petltlon shall have been flled whlchever shall be earller,
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" E.° any other proceedings shall be commenced by or.
- 'against the Lessee under ‘any bankruptcy or insolvency laws,
. ‘or-laws relating to the relief of debtors, readjustments of
indebtedness,~reorganizations, arrangements, compositions or
~ extensions. (other than a law which does not permit any -
readjustments of the obligations of the Lessee hereunder) ,
-~ and unless such. proceedings shall have been dismissed,
~ nullified, stayed or otherwise rendered ineffective (but then
- only so long as such - stay shall continue in force or such
ineffectiveness shall continue),'all the. obligations of the
Lessee under. this Lease ‘shall not have been duly assumed in
" writing, pursuant to a. court order or decree, by a ‘trustee or
. trustees or receiver or. receivers appointed for the Lessee or
for the property ‘of the Lessee in connection with any such
»,proceedings in such manner. that- such obligations shall have
the same status as obligations incurred by such a trustee or
trustees or receiver or receivers, within 30 ‘days after such
app01ntment, if .any, or 60 days after such proceedings shall
'.have been commenced whichever shall be. earlier,

‘ then, in any such case, the Lessor, at 1ts option, may :

(a) proceed by appropriate court action or actions =
',either at. law or in equity, to: enforce performance by the
Lessee of the applicable covenants of this Lease or to

‘_recover damages for the breach thereof- or

(b) by notice in wr1t1ng to the Lessee terminate this
"Lease, whereupon all rights of the Lessee ‘to the use of the
Units shall absolutely cease: and terminate ‘as though this
Lease had never been made, but the Lessee. shall remain liable'
as hereinafter provided; and thereupon the Lessor may by its

-agents enter upon the premises of the Lessee or other
premises where any of the Units may be and take possession of -
all or any of such Units and thenceforth hold, possess and
‘enjoy the same free from any right of the Lessee, or its
‘successors or assigns, to use the Units for any purposes

- whatever; but the Lessor shall, nevertheless, have a right to
recover from the Lessee any and all amounts which under the.
terms of this Lease may be then due,or.whichtmay:have'accrued
to the date of such termination (computing the rental for any
number of days less than a full rental period by multiplying
~the. rental for such full rental period by a fraction of which -
the numerator is such number of days and the denominator is
the total number of days in such full rental period) and. also
to recover forthwith from the Lessee (i) as damages for loss
of the bargain and not as a penalty; a sum, with respect to
each Unlt, which- represents the excess of (x) the present
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i]value, at the time of such termination, of the entire unpaid
‘balance of all rentals for such Unit which would otherwise

o have.- accrued hereunder from’ the date of . such’ termination to -

~ the.énd of the term of this Lease as to such Unit over (y)

' the then present value of the rentals which . ‘the Lessor
reasonably estimates to be obtainable for ‘the Unit during
'such period .such présent value to be computed in each case
on a basis. of 10 -1/4% per annum discount, compounded ‘
semiannually from the reSpective dates upon which rentals

~ would have been payable hereunder had this Lease not been.
terminated; (11) an amount - which, after (A) deduction of ‘all

. taxes requlred to be- paid by the Lessor in respect of the
.receipt thereof-under the laws of the United States or any
’political subd1v1510n thereof, calculated on the: -assumption -
that the Lessor s ‘Federal, state and. local taxes computed by
,reference to net income or excess profits are based on the
highest corporate Federal, 'state and. local income tax and/or;
excess profit' tax rates, including therein the effect of any
applicable surtax, surcharge and/or other tax or .charge
related thereto,‘and computing any such Federal tax by :
ﬁ;deductlng 48% of the amount of any such state and local tax

dsﬁ(such ‘rates as so’ ‘calculated. being hereinafter in this Lease

- called the Assumed Rates) and (B) taking into account the
effect to the Lessor of any. 1ncreased rentals theretofore

. paid . or then determined to be payable pursuant to Sectlon 14
_ hereof, shall be equal to any portion of the Investment’
Credit (as defined in Section 14 hereof) lost, not ¢claimed,
not available for:claim, . disallowed or recaptured by or from
the Lessor as a result of the breach of one or more of - the
representations, warranties and covenants made. by the Lessee
in this Lease or the sale or other disposition of the ‘
Lessor's interest in any Unit after the occurrence of an .
Event of Default (together with the amount of any interest,
addition, or penalty which may be assessed by any Federal,
state or local taxing authority thereon) plus such sum, as in

- the reasonable opinion of the Lessor, will cause the Lessor's

net return (taxes being calculated at the Assumed Rates)
under this Lease to be equal to the net return (taxes being
calculated at the Assumed Rates) that would have been.
~available to the Lessor if it had been entitled to = =
utilization of all or such portion of the Deprec1ation
Deductions and Interest Deductions (both as defined 1n
Section 14 hereof) which were lost, not claimed, not- _ T
available for claim, disallowed or recaptured in respect of a .
- Unit as a result of the breach of one or more of the ’
-,representations, warranties and covenants made by the Lessee
in this. Lease, the termlnation of this Lease, the Lessee's
loss of the right to use such Unit, any action or inaction by
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~tthe Lessor or the’ sale or other disp051tion of the Lessor's

interest. in such Unit ‘after the occurrence of.an Event of

. 'Default; (111) all amounts, other than rentals, payable by

". the Lessee under. any provision of this Lease and all damages
- "and’ expenses; including reasonable attorneys' fees in '

'addition thereto which the Lessor shall have ‘sustained by’

" reason of the breach of one or more of the representations,

' warranties. and covenants (other than the covenant to pay
- rentals) made by the ‘'Lessee in’ this Lease. and (lV) and from
~ . ‘time to‘time after the date of such termination the Lessor
.. may recover - from the Lessee any and all. additional ‘such

f;amounts, damages and expenses which may be payable by the.

“_Lessee or 1ncurred or sustained by the Lessor._,

The remedies in this Lease provided in favor of the Lessor
shall not ‘be deemed exclusive, but shall be cumulative, and shall
. be in addition to all’ other remedies in its favor existing at law
or in equity. The Lessee ‘hereby waives any mandatory
requirements of 'law, now or hereafter in effect, which might
‘limit or modify the remedies herein provided, to the extent that
" such waiver is permitted by law. The Lessee: hereby waives any.
‘and. all ex1sting or future claims to any offset against the
rental payments due- hereunder,-and agrees. to make rental payments
regardless. of any. offset or. claim which may be.- asserted by the

"“vLessee or on 1ts behalf

The failure of the Lessor to exercise the. rights granted it
hereunder upon the occurrence of any of the cont1ngenc1es set
forth herein shall not constitute a waiver of any such right. upon
the continuation or recurrence of any such contingenc1es or
similar cont1ngenc1es._

. Section 10. Return of Units Upon- Default. If this Lease
‘shall terminate pursuant to Section 9 hereof, the Lessee shall
forthwith deliver possesSion of the Units to the Lessor. For the
‘purpose of delivering possession of any Unit or Units to the
Lessor as above required, the Lessee shall at 1ts own cost,
expense and risk ' .

‘ g A.' forthwith place such Units upon such storage tracks
of the Lessee as. the Lessor reasonably may designate,. -

B. permit the Lessor to store such Units on such tracks
at the risk of the Lessee until such Units have been sold,
leased or otherw1se disposed of by the Lessor, and

C. transport the same to any place ‘on the lines of
railroad operated by 1t or any of its affiliates or to any
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connecting carrier for shipment, all as directed by the
Lessor.-‘ : :

. The assembling,,delivery, storage and transporting of the Units

- as_hereinbefore provided shall:be at the. expense and risk of the
}Lessee and are of the essence of this Lease, ‘and upon application
to. any. court of equity. having: Jurisdiction in the premises the
{Lessor shall be entitled to a decree against the Lessee’ requiring
specific- performancé of the covenants of the Lessee so to
assemble, deliver, store and transport the Units. During any

"~ . storage period the Lessee will permit the Lessor or any person

- designated by it, including the authorized representative or

. representatives of any prospective purchaser of any such Unit; to
inspect the same; provided, however, that the’ Léssee shall not be
. liable, . except in the case. of negligence of the’ Lessee or of its
'employees or agents, for ‘any injury to, or the: death of, any
‘person exercising,. either on’ behalf of the Lessor or any :
prospective purchaser, the rights of inspection granted under
thlS sentence. . -~ gy , A

) Without in any way limiting the obligation of the Lessee
‘under the’ foregOing provisions of this Section 10, the Lessee
hereby irrevocably appoints the Lessor as the agent ‘and ‘attorney-
. in-fact of the Lessee, with ‘full power and authority, at any time

while the Lessee is obligated to deliver possession of any Unit
to the Lessor, to demand and take possession of such Unit in the
name and on behalf of the Lessee from whomsoever shall be in
posses51on of such Unit at the time. -

Section 11. AsSignment, PosseSSion ‘and ‘Use. ' This Lease _
shall be assignable in whole or in part by the Lessor without the
consent of the. Lessee, but the Lessee shall be under no e
‘obligation to any assignee of the Lessor except upon written'

. notice of such assignment from the Lessor. The Lessee hereby -

- acknowledges notice of the assignment, for security purposes, of.
" this Lease to the Vendor and agrees to make payments to the -
Vendor as provided in said assignment (a copy of which has been
delivered to the Lessee). All the rights of the Lessor hereunder
(including, but not limited to, the rights under Sections .5, 6, 9
and 14) shall inure to the benefit of the Lessor's. aSSigns.-

So long as the Lessee shall not be in default under this
Lease or under the: Security Document, the Lessee shall be
entitled to the possession and use of the Units in ‘accordance.
with the terms of this Lease and the Security Document but, .
without the prior written consent of the Lessor,. the Lessee shall -
not assign or transfer its leasehold interest under this Lease in
the Units or any of them. The Lessee, at its own expense, will
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promptly pay or dlscharge or cause to be duly discharged any
lien, charge, security interest or other encumbrance (other than
an encumbrance created by.the Lessor or the Vendor after the date
‘hereof. or resultlng from claims against the Lessor or the Vendor
“hot related to the ownership of the Units) which may at any tlme
be 1mposed on ‘or with respect to any Unit, including any
~ accession. thereto or ‘the. interests of the Lessor, the Vendor: or
"the Lessee thereln. The Lessee shall not, w1thout the prior
- written consent of the Lessor, part w1th the posseSSLOn or
control” of, or suffer or allow to pass out of its possession or
tcontrol any of the Units, except to the extent permitted by the
provxslons of the next succeeding paragraph hereof

Subject to the terms of thls Lease, the Lessee shall be
entitled to the’ possession of the Units and to the use thereof by
it or any affiliate upon lines of railroad owned or operated by
it or any such affiliate or upon the lines of railroad over which
the Lessee or any such affiliate has trackage or other operating
rights or over which railroad equipment of the Lessee or any such
. affiliate is regularly operated pursuant to contract, and also to -
. permit the use of the Units upon - connectlng and other ‘carriers in
" 'the usual’ 1nterchange of traffic and equipment, but only upon and.

. subject’ to all thé terms and’ conditions of this: Lease, including

the last paragraph of this Section 11, and the Security Document.
. The Léssee may receive and -retain compensatlon for such - use from
-other rallroads ‘SO u81ng any of the Unlts._

4 Nothlng in thls Sectlon 11 shall be ‘deemed to restrlct ‘the
right of the Lessee to assign or transfer its leasehold interest
under this Lease in the Units or possession of the Units to any
. corporation (which shall have duly assumed the obligations of ‘the
- Lessee hereunder into or with which the Lessee shall have become
- merged or consolidated or which shall have acquired the railroad
" nroperties of the Lessee as an entlrety or substantially as an
entirety, provided that such assignee or transferee will not,
~upon the effectiveness of such merger or consolidation, be 1n
default under any prov1sron of this Lease.

' The Lessee agrees that durlng the term of thlS Lease, 1t will
not assign ‘any Unit to service involving the regular operatlon
and" malntenance thereof outsrde the. Unlted States of Amerlca.

“Section 12. Return of Units upon Explratlon of Term, Renewal,'
Option; Right of First Refusal. The Lessor intends to retain the -
Units for re- ~lease at the expiration  of the term of this Lease.
- As soon ‘as practicable on or after the explratlon of the term of -
this Lease with respect to any Unit but in any event not later
than 90 days after such expiration, the Lessee will, at its own
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- cost and expense, at the request of the Lessor, deliver
possession of “such Unit to the- Lessor upon such storage tracks of

'u}the Lessee as the Lessee may designate ‘and permit the Lessor to

store such Unit'on such’ ‘tracks for a period not .exceeding three
months and transport the same, at any time within such three-

" - month period to any reasonable place on the lines of railroad

'operated by the TLessee. as directed by the Lessor, the movement
“and. storage ‘of such Unit to be at the expense and risk of the
Lessee. During any such storage period the Lessee will permit
the. Lessor or any person. designated by it, including the"
authorized representative or representatives of any prospective
purchaser of any Unit, to inspect the same; provided, however,
‘that the Lessee shall not be.liable,: ‘except in- the case of
negligence of the Lessee or. of its employees or agents,  for any
‘injury to, or the death of,. any person exerciSing, either on.
behalf of the Lessor or any prospective purchaser, the’ rights of'
inspection granted under this ‘'sentence. - The’ assembling,- ' :
delivery, storage and transporting of the Units as hereinbefore

‘ prov1ded are of the essence of this Lease,. and upon application

- to any. ‘court of equity having jurisdiction in the premises,. the

~ Lessor shall be. entitled to a decree against the Lessee requiring
- specific performance of the covenants of the Lessee so to
gassemble, deliver, store and’ transport the Units. "

_ PrOVided that this Lease has not been earlier terminated and
the Lessee is not. in ‘default hereunder, the Lessee may’ ‘elect, by
‘written notice delivered to the Léssor not less than six months
prior to the’'end of the original term of ‘this Lease or -any. '
extended term hereof, to extend the term of this Lease in respect
of ‘all, but not fewer than all, the Units covered by this Lease
. at the .end of such term for two one-year periods, provided that
- no such extended term shall extend beyond November -15, 1989 at a
rental payable in semiannual payments, in an amount equal to the
"Fair Market Pental” of such Units as of the commencement of such
- -extended term, such semiannual payments to be made on May 15 and
'_.November 15 in each year of the applicable extended ‘term.

. Fair Market Rental shall be determined on the baSis ‘of,. and
jshall be equal in amount to, the value which would obtain in an
arm's-length transaction between an informed and willing lessee
~ (other than (i) a lessee currently in possession or (ii) a used
equipment dealer) and an informed and willing lessor under no
compulsion to lease and, in such determination, costs of removal :
from the location of current use shall not be a deduction from
such value., '

If on or before four months prior to the expiration of any _
term of this Lease, ‘the. Lessor andvthe Lessee are- unable‘to agree'
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f'upon a determination of the Fair Market Rental of the Units, such
. value shall be determined in-accordance with the- foregoing
',definitions by.a qualified 1ndependent Appraiser.; The term _

- Appraiser shall mean such’ independent appraiser as the Lessor and .
the Lessee may mutually agree upon, or, failing :such agreement, a
panel. of three independent appraisers, one of whom . shall be .
selected by the Lessor, the second by the Lessee and the third

. designated. by the first two so selected. The Appraiser shall be
instructed to make’ such determination within a period of 30 days

e follow1ng aop01ntment, ‘and shall promptly communicate such

, determination in writing to the Lessor and the Lessee. The ,
‘determination so made shall be conclusively binding upon both the
Lessor and the Lessee.  The: expenses’ and fee of the Appraiser-’
shall be borne by the Lessee. o o

The Lessor agrees that (prov1ded no default hereunder shall
have ‘occurred _and be continuing) it will not sell such Units, or
any of thém, unless the Lessor shall have given the Lessee at
least 30 business days' prior written notice of such sale,
v”spec1fying the sale price and terms of such- sale, and the Lessee
- shall have had the opportunity ‘to purchase such Unit or Units at

~ the greater of the Fair Market Value or the same price and’ on the
- ‘'same terms as spec1f1ed in. such notice., '

) Section 13. Opinion of Counsel._ On each C1051ng Date’ (as
_defined in. the Security. Document), .the ‘Lessee will deliver to the
Lessor two counterparts of the written opinion of counsel for the’
Lessee, addressed to the Lessor and the Vendor, in scope and’
substarice satisfactory to the Lessor, the Vendor and their
respective counsel to the effect that '

A the Lessee is a corporation legally incorporated validly
existing and in good standing under the laws of its state of .
incorporation (specifying the same), with adequate .corporate -
power. to enter into the Security Document and this Lease;.

B. the Security Document and thlS Lease have been duly
authorized, executed and delivered by the Lessee and constitute :
- .valid, legal and binding agreements of" the Lessee, enforceable in
accordance . with their terms,, . : . :

C. the,Security Document,_this Lease'and the assignment -
hereof to the Vendor have been duly filed and recorded with the
Interstate Commerce Commission pursuant to Section 20c of’ the
Interstate Commerce Act:; and such filing, recording and deposit
will protect the Vendor's and the Lessor's interests in and to
the Units and no filing, recording or deposit (or giving of

notice) with any other federal, state or local government is



necessary in’ order to: protect the interests of the Vendor .and the
Lessor in and to the Units, \ o

’ D; no approval is. required from any public regulatory body
w1th respect ‘to the entering into or performance of the Security
‘Document or this Leasge; - ‘ . : .

, E. the entering into and performance of the Security
Document or this Lease: will not result in any breach of, or
-constitute a default under, . any indenture, mortgage, deed of
- trust, 'bank loan or credit agreement or other ‘agreement or .
instrument to which the Lessee is a party or by which it may be

<bound and - _ L S

. F.f no mortgage, deed of trust or other lien of. any nature'
whatsoever which now covers-.or’ affects, or ‘which' may hereafter .

.. cover or. affect, any property or 1nterests therein of the Lessee,

now attaches or hereafter will attach to the Units. (except for
v ;the Lessee's leasehold interest therein) or in any manner affects
- or will . affect. adversely the Vendor s or the Lessor s right, o

L title "and 1nterest therein.

LLASection 14. . Federal Income Taxes. The Lessor, as the owner:
of each Unit,‘shall ‘be entitled to such deductions, ‘credits or

' other benefits as. are prov1ded by the Internal Révenue Code of .

l954,,as amended to the date hereof (hereinafter called the Code)
to an owner of property, 1ncluding (without limitation) an
allowance ‘for - the 7% investment credit attributable to- the-
Reconstruction Cost (as’ defined in the Security Document) ,
(hereinafter called the Investment Credit) ‘and the deprec1ation v
deduction authorized with respect to a Unit under Section 167 of
' the Code utilizing a twelve-year depreCiable life taking into
~ account an estimated salvage value of 15%.of the Purchase Price
reduced by 10% as provided in Section 167 (f) of the Code and-
employing the sum-of-the-years-digits method with respect to the

' Reconstruction Cost and the 150% declining balance method with -

~ respect to the Hulk Purchase Price switching thereafter to
‘straight line method with respect to the Hulk Purchase Price
(hereinafter called the Depreciation Deduction) with respect to
the Units. : : :

The Lessee agrees that neither 1t nor any corporation
controlled by it, in control of it, or under common control with
it, directly or indirectly, will at any time during the term of: -
this Lease or any extended term thereof take any action or fail .
to take any action or file any returns, certificates or other
documents inconsistent with the foreg01ng or the Ruling (as -
hereinafter defined) or which would increase the amount of
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: rentals required to be taken into income by the Lessor over the
amounts specified to be payable under this Lease on the dates due

r'»hereunder ‘and that each of such corporations 'will file such

returns, ‘take such action and execute such documents,_and keep .
and make: available for -inspection and’ copying by ‘the Lessor such

_ records,,as ‘may -be reasonable and necessary to- facilitate
accomplishment of the intent hereof

S The Lessee represents and warrants that (i) the portion of
;the ‘Equipment (as defined in the Reconstruction and Conditional

- Sale Agreement) .equal to the percentage of the basis of. the Units
attributable to reconstruction dées not’ constitute property the
construction, reconstruction or erection of which was begun
before April 1, 1971;. (ii) at the time the Lessor becomes the
Owner of the Units, that portion of the Equipment equal to the o
“amount of- the- Purchase Price of the Units attributable. to
reconstruction (such amount being the. Purchase Price of the Units
~ less the amount thereof attributable to the Hulks ‘as specified in
- Schedule A to the Security Document) will qualify as "new Section
. 38 property Within the meaning of Section 48 (b) of the Code,‘-
(iii) at the time the Lessor ‘becomes the owner of the Units, that

B the. portion of- ‘Equipment equal to the percentage’ of the basis of

. the Units attributable to reconstruction will not have been used
" by any person so as to: preclude "the. ‘original use of 'such .
oroperty” within the meaning of Section 48(b) and. '167(c) (2) of
the Code’ from commencing with the Lessor; (iv) at the time ‘the:
Lessor becomes the’ owner of the Units, no investment credit,,
'deprec1ation or other tax - benefits will have been claimed: by any
- person with respect to the portion ‘of the .Equipment . equal to the
percentage of the basis of the Units attributable to =
reconstruction; (v) at all times during the term of this Lease,’
that portion of the Equipment equal to the percentage of the :
basis of the Units attributable to reconstruction will constitute
"Section 38 property" within the meaning of Section 48(a) of the
Code and (vi) at the time the Lessor becomes the owner of the
"Units, the Equipment will have available a depreciable life of .
twelve—years. : :

, If for any reason (including the inaccuracy in 1aw or fact. of
the assumptions set forth above or the repeal, modification,_
amendment or other change of or to any law or any regulation
issued thereunder or any other reason, whether similar or
dissimilar to the foregoing, except as a direct result of the -
occurrence of any Excluded Event set forth below) (a) prior to
‘the Lessor's obtaining a favorable ruling (herein called the o
Ruling) from the Internal Revenue Service as to the Lessor' s .
being the owner of the units and as to the Lessor's right to
claim the Investment Credit, ‘the Depreciation Deductions (it
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Investment Credlt the Depreciation Deductions (1t belng '
understood: that the Ruling Request shall not seek a ruling from
the IRS as to the availability of a depreciable life) and the
‘interest. deductions ‘with respect to the interest payments made -

: pursuant ‘to “the .Security Document ‘'in accordance with, and: subJect

to ‘the limitations" contained in, Section ‘163 .6f the Code‘; s
p(hereinafter ‘called the. Interest Deductions), the Lessor shall"’
lose, or shall not have, or shall lose the right to claim, or
shall suffer a disallowance of or shall be required to recapture,
all or any portion of the Investment Credit, the’ Depreciation,
the. Deductlons, or the Interest Deductions (hereinafter each
called a Benefit) with respect to all or part of any Unit, or (b)
subsequent to the receipt of the Ruling, the. Lessor :shall 1ncur a
‘Loss with respect. to any ‘Unit; due to (x) .the 1naccuracy or the -
'1ncompleteness of any statement in any letter or document
. furnished to: ‘the Lessor by ‘the’ Lessee (or any officer, agent or
. employeé ‘thereof or of any affliated company thereof) in ’

- connection with the. application for the Ruling, (y)_ the ’

'~ noncompliance " by ‘the Lessee w1th the third paragraph of this

" Section 14, or (z) the use of any Unit, by the Lessee in ‘a.manner
1nconSistent with the Lessor's claim. to the: Investment Credit and

'the Depreciation Deductions, then in ‘either case the rental rate

- applicable to ‘such Unit set forth in Section 2 of this Lease -
shall, ‘on and after the next succeeding rental payment date after

written notice to the Lessee by the Lessor that such Benefit has
“been claimed ‘and disallowed ‘or’ required to be 'recaptured, be
increased by such ‘amount: for such Unit as, in the reasonable-
- opinion of the Lessor, will cause the Lessor's net return in
. respect of such Unit under this Lease to equal the net return
(computed on the same assumptions as utilized by the Lessor in *
originally evaluating this transaction) in respect of such Unit
.'under'this Lease that would have been available if the Lessor had -
been entitled to utilization of all or such portion of the '
Benefit which was not claimed or was disallowed or required to be
recaptured, and the Lessee shall forthwith pay to the Lessor as
additional rental the amount of any. interest or. penalty which may
‘be assessed by the United States against the Lessor attributable
to the disallowance, recapture or loss of all or any portion of .
the Benefit provided, however, that such rental rate shall not.
be so increased and such additional rental will not be paid if
the Lessorshall have -lost, or shall not have, or shall have. lost
the right to claim, or shall have suffered a dlsallowance of, or
shall have been .required to recapture ‘all. or any portion of any
Benefit w1th respect to all or part. of such Unit as a direct
result of the occurrence of any of the following events
(hereinafter called Excluded Events)
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(1) a. Casualty Occurrence w1th respect to such Unit, if

- the" Lessee shall have paid to the Lessor the amounts.
-stlpulated under Sectlon 6, hereof :

E (11) a voluntary transfer or other voluntary dlsp051tion
_[by ‘the - Lessor of any interest in. such Unit (except the
transfer or disposition contemplated by the Transfer
‘Agreement or the subjection of the Units to the Securlty
~Document) or “the ‘voluntary reduction by the Lessor of 1ts
‘interest in' the rentals from such Unit. undér the Lease
_;Qw(except pursuant to'any assignment thereof to. the:Vendor as
. security)  unless, in each case, an Fvent of Default shall
Ehave occurred and be contlnulng, : S

(111) the amendment either of the Hulk Purchase
‘ Agreement “the- Transfer Agreement (as’ such documents are
 .defined in ‘thé Security Document) or thé Security Document
gw1thout the prlor wrltten consent of the Lessee,

- (1v) the failure of the Lessor to claim the Investment
___.Credlt the Depreciation Deductlons or the Interest. .
‘u}Deductlons, as applicable, in its’ 'federal ‘income tax’ return
... for the approprlate year or the failure of the Lessor to

‘jfollow proper procedure in’ clalmlng any ‘Benefit; or

(v) the failure of the Lessor to have suff1c1ent
- liability for tax against ‘which to credit such Investment
‘ ‘Credit or sufflclent income to benefit from the Depreciatlon ,
' Deductlons or: the Interest Deductions,_as applicable. o '

The Lessor agrees that it will c00perate with the. Lessee in
applying for and . diligently seeking the Ruling. The Lessor-
~agrees ‘that if, in the opinion of its or the Lessee S. 1ndependent
" tax counsel (hereln referred to as Counsel), a bona fide claim to-
.all or a portlon of the Depreciation Deductions, the Investment
Credit or the Interest Deductions with respect to any Unit exists.
in respect of which the Lessee would otherwise be required to pay
"~ to the Lessor pursuant to the immediately preceding paragraph
~ increased rental and additional rental in respect of any interest
- and/or penalty, the Lessor shall, upon request and at the expense
of the Lessee, take all such legal or other approprlate action’
deemed. reasonable by either Counsel in order to sustain such
claim; provided, however, ‘that the Lessor shall not be: obllgatedg'
‘to take any such legal or other appropriate action unless the e
Lessee shall first have indemnified the Lessor for all .
liabilities and expenses which may be entailed therein and shall
have furnished the Lessor with such reasonable security therefor
as may ‘be requested. The Lessor may, at its option, take: such




-action prlor to maklng payment of any tax and 1nterest and/or
"pénalty. attrlbutable to the disallowance or recapture with

‘“.respect to the Lessor of ‘all or any portion of the Depreciation

Deductlon, the Investment Credits or- the Interest Deductions w1th
respect to. any- Unit (herelnafter called a Tax’ Payment) or: may _
make such -Tax Payment and ‘then.sue for a refund. 1If. the Lessor
,.takes such. actlon prior to making such Tax" Payment, such
. “increased rental ‘and additional - rental need not be pa1d by the. .
. Lessee while such action is pending.. In such case, if the’ flnal
determination. shall be’ adverse to the . Lessor, 'the: increased
‘rental shall.be computed by the Lessor as of the date of such
‘final determination and the Lessee shall .commence payment thereof
on the rental: payment date next succeedlng such final ' ‘
determlnatlon and, on.or before -such rental payment ‘date, the -
Lessee shall pay to ‘the Lessor as additional rental an amount
equal to all’ interest and penalty paid by the Lessor in respect
- of such final determinatlon, together with' interest thereon . from
the date’ such payment is made by the Lessor to the date the’
‘Lessee reimburses the- Lessor thereof at the rate of interest'
charged by . The Chase Manhattan ‘Bank, National Assoc1ation, to its
. prime commercial customers on short-term unsecured borrowings
‘(hereinafter called the Prime Rate) in effect on thé date of such’
final determlnatlon., If the Lessor makes .such Tax Payment - and

then sues for a refund ‘such 1ncreased rental shall commence to be -

payable by ‘the Lessee on the first rental payment date after such .
Tax Payment is made and, on or before such rental payment date,
the Lessee shall pay to the Lessor as additional. rental an amount
~equal to all interest ‘and penalty paid by the Lessor included in
'such Tax Payment., In ‘such case, if the final determination shall
be in favor of the Lessor, the rental payable by the Lessee to
the Lessor shall be reduced to the rental rate that would have
~ been in effect if such increase had not been made (or such
reduction shall be made proportionately if the final :

g . determination is partly in favor of and partlyfadVerse,to,the-a

. Lessor) and such reduced. rental shall be payable by the Lessee on
the rental payment date next succeeding such final determination
- and thereafter.  In addition, the Lessee and the Lessor . shall:
~ adjust their accounts so that (a) the Lessor pays to the Lessee
- (x) an amount equal to the increase in rentals therefore paid by
" ‘the Lessee to the Lessor (or a proportionate part thereof if the -
final determination is’ partly in favor of and partly adverse to
the Lessor) ‘on or before such next succeeding rental payment date
_.together with interest thereon at the Prime Rate for the period -
such increase in rentals was paid to the Lessor to the date the
Lessor pays to the Lessee an amount equal to such increase and
(v) the amount of any penalty or interest refunded to the Lessor -
as a result of such final determination and any 1nterest pa1d to -
the Lessor by the government on such refund, promptly upon
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receipt thereof and (b) the Lessee pays to. the Lessor an . amount
equal to interest at the Prime Rate on the amount of the tax
refund made 'in respect of the Tax Payment (excluding any -interest
or penalty included therein) for the period from the date of the -
original payment of the Tax Payment by the Lessor to the date
. such tax 'refund is received by the Lessor, such Prime Rate to be’
“calculated in either case as’ from tlme to t1me in effect durlng

the respectlve perlods. o ;. :

, In ‘the event that any payment or adjustment is requlred to be
: made ‘pursuant to the two 1mmed1ate1y precedlng paragraphs and .

such payment or adjustment is ‘to ‘be made on succeeding rental

oayment dates or .on or. before the next succeeding rental payment
date, but at such time this ‘Lease shall have been terminated or
rent shall otherwise no longer be due and payable on the. :
- remaining’ rental- payment dates, (a) the Lessee. shall promptly pay
the Lessor an amount, if any, otherwise payable ‘and not .
‘theretofore paid by it, equal to the incremental increase in- rent
which would have been required if the earlier of the final

~ determination and the Tax Payment had occurred immediately prior
to the last. rental payment daté. on or prior to the termination}of

 this’ Lease and . {(b) each party required to make payment shall

promptly pay ‘all amounts otherwise payable and not theretofore
paid by it in respect of interest and penalty (and interest
thereon) and prev1ously relmbursed increments of rent - calculated
by reference to the actual applicable dates’ of final
determination, Tax Payment and relmbursements pursuant to ‘the -
1mmed1ate1y precedlng paragraph - : _ :

' Section 15 Recordlng, Expenses.. The Lessee w111 cause thls,.
Lease, the Securlty Document and any a551gnment hereof or thereof
to be filed and recorded with the Interstate Commerce Commission

in accordance with Section 20c of the Interstate Commerce Act.
The Lessee will undertake the filing, recording and depositing
and refiling, re-recording and redepositing required of the .
Lessor under the Security Document and will from time to time do -
.. and perform any other act and will ‘execute, acknowledge, deliver,
- file, register, record and deposit (and will refile, re-register,
re-record or redeposit whenever required) any and all further -

instruments. required by law or reasonably requested by the Lessor = .

- or the Vendor for the’ purpose of. proper protection, to their
satlsfactlon, .of the Vendor's and the Lessor's respectlve
interests in the Units, or for the purpose of carrying out the »
intention of this Lease, ‘the assignment. thereof to the Vendor, or
the Security Document; and the Lessee will promptly furnish to
the Vendor and the. Lessor evidences of all such flling, :
reglsterlng,_recordlng or depositing, and an opinion or opinions
of counsel for the Lessee w1th respect thereto satlsfactory to



o '24” |

the Vendor and the Lessor. ThlS Lease and the Securlty Document

" . shall be filed and recorded with the Interstate Commerce -

‘j Commlssion prlor to the dellvery and acceptance hereunder of any

The Lessor w1ll pay ‘or cause to: be pald the reasonable costs
and expenses involved in the preparation. and printing of this
: Lease ‘and the assignment hereof to, the Véndor and the Lessee will
pay the reasonable costs and expenses involved in the recording
of ‘this Lease and such assignment. The Lessor and the Lessee
will each bear the respectlve fees and dlsbursements, if any, of
their respectlve counsel : :

Sectlon 16 Interest on. Overdue Rentals.c Anythlng to the
. contrary. herein contained notwithstanding, any nonpayment of
rentals and other obligations when due hereunder shall result in
the obllgatlon on the part of the Lessee promptly to pay also an’
amount equal to 11- l/4% per annum of thé overdue rentals for- the
perlod of tlme durlng whlch they are overdue: :

_ Sectlon 17 Notlces. Any notice requlred or permltted to be
'_glven by e1ther ‘party hereto to the other shall be deemed to have
been given when dep051ted in the Unlted States malls, f1rst class
postage prepald, addressed as follows ’

1f to the Lessor, t 79 South Maln Street :
- o - Salt Lake C1ty, Utah 84111 iy

if to the. Lessee, at 908 West Broadway
Louisville, Kentucky 40201 o ‘
in elther case with a copy to Firstmark Investors Leas1ng, Inc.,
at 15 Messenger Drive - . -
Warwick, Rhode Island 02888

‘or addressed to any such party at such other address as such
--oarty shall hereafter ‘furnish to the other party in wrltlng.

Sectlon 18. Severablllty, Effect and Modlflcatlon of Lease.'
Any provision of this Lease which is prohibited or unenforceable,‘

. in any jurisdiction, shall be, as to such jurisdiction,

ineffective to the extent of such prohlbltlon or’ unenforceablllty
without invalidating the remaining provisions hereof, 'and any .
such prohibition or unenforceabllity in any’ ]urisdlctlon shall -
not invalidate or render unenforceable such prov1510n in ‘any
other Jurlsdlctlon. _
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This Lease exclusxvely and completely states the rights of
the Lessor and the Lessee with respect to the leasing of the
Units and supersedes all other agreements, oral or written, with
. respect thereto. No variation or modification of this Lease and
“"no waiver of any of its provisions or conditions shall be -valid
unless in writing and s1gned by duly authorized officers of the

o Lessor and the Lessee. »ﬂ\

, Section 19. Definitions. - Whenever the term "Lessor" is
used in thlS Lease it shall~ 1nclude the Beneficiaries and . -any
‘a551gnee and where ‘the context so- requires (1ncluding but not -
limited to certain of the provisions of Section 9 and all of the.
‘provisions of . Section 14 hereof), .shall refer only to the -
- Beneficiaries or such a351gnee.,,If and so long as this Lease is"
assigned to.the Vendor (or .any’ successor . thereto) for collateral
purposes; - .wherever the term "Lessor" is used in this Lease it
shall also apply and refer to the Vendor and any successors -
thereto (with the exception of ‘certain tax provisions of. Section
9 and Section 14 hereof) unless the context shall otherwise

. require and except that the Vendor shall not be subject to any

" liabilities or obligations under this Lease; and the fact that
the Vendor is specifically named in certain provisions shall not
be construed to ‘mean that the Vendor (and any successors thereto)
is not entitled to the benefits of other provisions where only
the Lessor 1s named or where only the Vendor, as the case may be,
is named :

-Section 20.  Execution. This Lease may be executed in
‘several counterparts, such counterparts together constituting but
one and the same instrument, but the counterpart delivered to the
Vendor shall be deemed to be the original counterpart. Although
this Lease is dated as of the date first set forth above for :
convenience,,the actual date or ‘dates of execution hereof by the -
.parties hereto is or are, respectively, the date or dates stated
~in the acknowledgments hereto annexed

: Section 21. Law Governing. The terms of this Lease and all
‘rights and obligations hereunder shall be governed by the laws of

" the Commonwealth of Kentucky; provided, however, that the parties

shall be entitled to all rights conferred’by Section 20c of the -
Interstate Commerce Act. S
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IN WITNESS WHEREOF the partles hereto, each pursuant to due
corporate authorlty, have caused this instrument to be executed
_in their respective corporate names by duly authorized officers,
-and their respective corporate-seals to be hereunto affixed and
duly attested .all as of. the date first above wrltten.v

‘[COrporate~Seal]f

- Attest:

Authorized Officer

”[Corébrate‘éeall

Attest:

Aesistant Secretary -

‘:FIRST SECURITY BANK OF UTAH,

NATIONAL ASSOCIATION
as Trustee,

Authorized Officere

‘ LOUISVILLE AND NASHVILLE
RAILROAD COMPANY,

by -

Vlce Presiaent Secretary ana
Treasurer o :



| 27
STATE OF UTAH' - )
: . ) ss..
- COUNTY. OF SALT LAKE )

~ On this‘»f‘ day of°-'f ' , 1975, before me personally

- appeared c ', 'to me personally known, who,

.being by me duly sworn, says he is an Authorized Officer of First
Securlty Bank of ‘Utah, National Associat;on, that one of the '
'seals affixed to the fore901ng instrument is the corporate seal
of said corporation, that said instrument was this day signed and
‘'sealed on behalf of said corporation by authority of its Board of
Directors" and hé acknowledged that the execution of the foreg01ng_
1nstrument was the free act and deed of said corporation.

Notary Public

[Notarial Seal]l

”uMy'Commission'éipiresf
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'-COMMONWEALTH OF KENTUCKY)

) ss.: ,
_COUNTY OF JEFFERSON B ) -}{
“On”fhiea”i:. day of S, 1975, before me personallY
. appeared - ‘to me personally known, who, being by

- me duly sworn, says that he is a Vice President, Secretary and
Treasurer of Louisville and Nashville Railroad. Company, that one
.~ of the seals affixed to the foregoing instrument is the corporate .,
seal of said corporation, that such instrument was this day

signed and sealed on behalf. of said corporation by authority of
its Board of Directors, and he acknowledged that the execution of o
the foregoing 1nstrument was the free act and deed of sald ' ﬁ'
corporatlon. AR o f '@

Netary Public

'[Notafiai Seall

My Commission expires
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SCHEDULE. A" .

. aR " ‘Lessee's .
- Mechanical =~ .= . - Road Numbers

Quantitg; . Designation .  Description . (inclusive)v'vg-"-

287 . . -xM -+ 50-Ton  90839-91028
- ST Box Cars 110883-110949
172 - . . xu - . 50-Ton . - 90708-90789 .
L ' BT o ' . Box Cars 111445-111519
RS 111758-111772
9 ~ XL 70-Ton.  _  112200-112208. .
. mexcars
8 xm © 70-Ton . 112992-112999
' S ‘Box Cars. =~ - ... o
4 . % 100-Ton’ . - 113972 =
o o - Box Cars. ~ 114015-114017
51 . . FM . 50-Ton . " 21550-21552
| . ‘ - Flat Cars 21700-21747
4 e - 50-Ton - 28127-28167
o " Tcondola cars o
32 . e 70-Ton ' 27208-27219
o ' S ' “Gondola Cars 29000-29019 -
8 o B 100-Ton . 27220-27227
S - ~ Gondola Cars . =~
s @S - 100-Ton .-° - 27995-27999
: ' : Gondola Cars - .
105 . B . 70-Ton. Open  75736-75840 .~ -
o o S ' Top .Hopper ‘
Cars .
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AAR. - 7 ‘Lessee's
_ '~ .+ Mechanical A ‘Road Numbers .
Quantity © + Designation . - Description .{inclusive)

11 . . HT © .. '80-Ton Open . 189823-189833
B R -~ Top Hopper ' .- .
Cars ,
3 a HT ~ 100-Ton Open ~ 57250-~57252 _
- .. Top Hopper: .- .
- Cars

19 Cow 70-Ton Pulp-  20000-20012
o ' Lo ' wood Cars .~ 20198 _
| 20296-20299

20 ' . LO - © 70-Ton Covered 37150 o
S o . Hopper Cars = 37152-37154 -
- oo - 37157
201901-201902 -
201904 .
21000~-210011

25 . Lo - 100-Ton Covered 37156
' IR Hopper Cars 201545
_ -201547-201550
. .201552-201554
201556-201557
201905
. 201953
201955-201957
. 201959-201960
. 201963-201964
. 205035-205036
~ 205039-205041



